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Abstract
A theoretical foundation is described by summarizing currently accepted concepts of consent
and refusal. These concepts are then placed in the context of the paramedic environment,
which by its very nature makes decisions about consent very difficult. Three cases are briefly
reviewed in light of these concepts and four areas for investigation are identified. It is argued
there exists a need for the assessment of the skill and education of paramedics so that they
may be better equipped to make decisions acceptable to the wider medical community.
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Introduction
Although paramedics routinely make some life and death decisions under extreme pressure,
not all decisions are of a medical nature. Clinical problem solving can be influenced by the
personal and interpersonal realm of culture, law and ethics. The clinical pathway and
therefore outcome of a patient can depend on a variety of factors, including whether the
patient provides or withholds consent to treatment. Given the primary nature of consent in
determining a clinical pathway, it is vital that the concepts of consent and refusal be
understood and skilfully applied appropriately in the pre-hospital environment.
Consent
To consent means, “to give assent, permission or agreement.”1 From the ethical perspective,
consent is of fundamental importance since it flows from the universally held value of
autonomy, or self-determination. To seek, obtain and acknowledge the consent of a person is
to respect that person by respecting their right to exercise their will in decision making, with
the concurrent acceptance of responsibility. From the legal perspective, consent is also of
fundamental importance since many of our laws are formulated with consent as the central
focus. Laws regarding copyright, theft and trespass, including assault and battery, cannot be
constructed independently of the notion of consent.
Since paramedics are called to treat and transport patients, it is crucial that the patient’s
consent be obtained. “It is a fundamental principle that to treat someone who is capable of
giving consent to treatment, but has not done so, is an assault. On the other hand, the patient’s
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consent to treatment converts what would otherwise be both a crime and a tort into something
that is quite legal.”2
Many authors have crystallized the concept of valid or informed consent into four ‘tests’ or
elements, which are necessary, but not sufficient, conditions.2-8 For consent to treatment to be
valid, choices must be:
1. Informed - Sufficient disclosure of information specific to a procedure, to which a patient
would attach significance, is required so that any decision made can be based on a
considered judgment of relevant material.
2. Understood - A patient must receive, process and incorporate information and options into
their own view of the world and values, to the point where it is reasonable to say they
have understood what it is they are choosing.
3. Voluntary - The will should be expressed free of any coercion, threat or undue pressure,
and in response to information disclosed, because understanding of the choices and their
consequences has been achieved. When a genuine choice is made the patient takes a share
of responsibility for outcomes.
4. Made by a person with legal capacity - Competence is “the ability to perform a task.”1 In
normal circumstances this element refers to an adult of sound mind who is able to pass the
three tests described above. Those considered not legally competent would include young
children, and those who are so physiologically or psychologically compromised that they
do not demonstrate the capacity to make informed decisions. Examples of patients lacking
capacity would include the unconscious and those in an altered conscious state such as the
hypoglycaemic, the head injured, the demented, or drug affected.9 Paramedics must be
able to measure capacity as one element of informed consent.
To say a person is incompetent is not to assign blame or make a criticism, but to set
reasonable standards in a way that maintains the importance and significance of personal
decision-making. Principles of justice do not require a person to do more than what they
are capable of.
In most cases, paramedics have the consent of patients – a call for help is made and then
paramedics attend. When a third party calls, cooperation implies consent.2 For those
unable to communicate or cooperate, such as the unconscious, the doctrine of necessity
favours life, recognizing that some people need rescue and restoration.2
Pressure – the paramedic environment
Paramedics routinely operate in emergency situations, where there may be an immediate risk
to life, and when a medical procedure is necessary to prevent serious injury or illness.5 The
stakes can be high, yet at the same time their environment can be unpredictable, uncertain,
hostile and even violent. The challenge for paramedics is that unlike the philosopher’s lounge
or the physician’s consulting rooms, the emergency setting has the capacity to undermine
prudent decision making about the elements of informed consent. Analysis of the emergency
environment reveals multiple relevant differences between the context of paramedic decisionmaking and that encountered by non-emergency physicians. From the paramedic perspective,
these include attending to patients who:
-

May have an ambulance called for them, rather than initiating a call
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-

Will most likely be not known to paramedics
Call for an acute problem rather than a chronic one, and
Are more likely to be substance or injury affected.8

As a result, paramedics may face one or more aspects of a sixfold ‘Recipe of Difficulty’:
1. Extreme time pressure, where minutes can make a difference between life and death.
The time taken to inform patients, gather information or to check for competency may
actually compromise patient welfare.8
2. Extreme emotion by anyone at a scene, for example, at a traumatic cardiac arrest,
affecting the ability to make well balanced judgements.
3. Informational deprivation, for example, being unable to determine the age or medical
history of a patient, or being unable to come to an accurate diagnosis, again making
informed choices very difficult.8
4. Resource limitations and demands, where excessive time spent at the scene ties up
crews, increases response times and removes paramedics from the pool of resources.10
5. Conflict at scene, for example, between the patient and relatives or callers and
paramedics.8
6. Impaired judgement on the part of the paramedic due to dangers, inexperience, stress11
or fatigue from shift work.12
The pressure on paramedics is both scene and role dependent. As a professional who is
trained to respond to emergencies, there exists a duty of care, that which is owed to the patient
by virtue of the paramedic’s role and training.5,6 This duty is to be discharged to an acceptable
standard, the standard of care, that which is reasonably expected in the context given the
paramedic’s level of training and experience.5,6 A paramedic, in their official capacity, has a
legal obligation (subject to other caveats such as safety) to help those who cannot help
themselves, and is required to act in the patient’s best interests. For the patient who lacks
capacity to consent, the duty of care to act in the patient’s interests remains. Given that a
patient’s welfare may depend on both action and omission, the failure to take decisive action
may raise the spectre of negligence; when a duty was owed, this duty was breached and harm
resulted from this breach.5 The doctrine of necessity (emergency) allows and in fact requires
paramedics to help a patient in dire need if that patient cannot supply consent.2 Thus from a
legal perspective it may be responsible to provide treatment in the absence of consent. From
the ethical perspective, the principle of Beneficence (‘doing good’) would act as a guide
independent of any legal directive or consequence.

Refusal
The pressure on paramedics in the emergency context increases in the face of a refusal to be
treated, that is, when consent is withheld. A significant number of patients refuse treatment13 over 20,000 in one year in Melbourne alone.14 Patient refusals depend on criteria including
age,15 cost,16 convenience,17 initial presenting condition18 and even pressure from
physicians.19 Of those, some do so in the face of significant illness and some refuse then
Author(s): Brian Steer
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recall for help for the same condition.13 Of these, Vilke et al report 32% were admitted to
hospital, 19% to wards, 13% to ICU.16 It can be difficult to accept or ignore a patient’s refusal
in the emergency setting. No paramedic on reflection wants to think that a patient suffered
because a refusal was too easily accepted.
The Medical Treatment Act 1988 (Vic) makes provision for the competent adult to refuse
medical treatment, even if that refusal may place their life at risk. Further, it makes provision
for a properly appointed agent to withhold consent on behalf of the patient if that surrogate
believes unreasonable distress would occur if that treatment was given and this refusal is what
the patient would want.20 This legislative right to refuse, for which there is formal
documentation, mirrors and supports the elements of informed consent. A refusal, for
example, must be in relation to a current condition, a guarantee the refusal is specific and
informed. It must be signed by a medical practitioner (the expert), and one other witness,20 a
safeguard to ensure matters are established by a formal process in a slow time frame with
adequate education and in the ‘cool light of the day’.
What this means is that in the face of a valid refusal, the duty of care of the paramedic is not
independent of the will of the competent patient – the paramedic’s duty is not absolute, but is
limited by the patient’s will and their understanding of what is in their overall best interests,
medical and otherwise. Not all interests are medical in nature – ‘best’ is not just a
physiological qualifier. Thus, autonomy is always a moral concept; beneficence is sometimes
a medical concept. Hence paramedics attend persons, not just patients, and in Australia
belong to the appropriately named Ambulance Service, not Ambulance Force, despite the fact
that they may (rarely) use chemical or mechanical restraint as part of their mandate to care.
From the ethical perspective, the right to refuse is based on the principle of Autonomy,3 a
precious value in our liberal democratic society. If this is a right we hold for all people
equally, and something we wish for ourselves, then to be consistent we must allow the patient
to withhold consent. This is precisely what real autonomy means - the freedom to disagree
about treatment or transport options, the freedom to hold values different to those held by
paramedics.
In some cases it is reasonably clear that a prima facie refusal can be ignored. If, for example,
a person is assessed as having a significant distortion of perception, mood, thought or
memory, and is a danger to self, others or property,21 then the Mental Health Act 1986 (Vic)
allows paramedics with assistance to use reasonable restraint to treat and transport these
patients to hospital for authoritative and expert diagnosis and protection.21 In these instances
patients are considered to lack capacity to provide informed consent and therefore refuse. Or,
for example, if a parent refuses emergency treatment for a child, this refusal could safely be
rejected. Whilst parents have authority over the child, they are not absolute rulers,5 for their
rule is subject to their duty to act in the child’s best interests and not contrary to the law.
Further, the State also is custodian over the child and has a duty to act for the child’s interests.
The dominion of the parent stops when abuse or neglect starts.8 This means that in the
emergency setting, the paramedic can treat against the parent’s will – the paramedic is
effectively acting as an agent of the State, acting as co-custodian and acting in the child’s
interests, when others, albeit parents, can not or will not.
Since emergency physicians have difficulty recognizing a problem as ethical or legal rather
than clinical,22 one would expect paramedics to also face this problem. This is of particular
significance since the medical consequences for patients are sometimes dependent on first
Author(s): Brian Steer
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settling a question of consent or refusal. Since consequences can be of the highest order and
‘fence sitting’ impossible, it is crucial both that the primary problem of consent be identified
and properly resolved.
If a patient passes all the tests for informed consent, and refuses, then the paramedic feels a
tension between trying to balance a respect for the patient’s autonomy with a duty to protect
life. Paramedics can be uncertain, given the ‘Recipe of Difficulty’, about whether to accept or
reject a patient’s refusal.
One way through this difficulty is for paramedics to refer decisions and thus responsibility to
emergency physicians via consultation. Since the education of physicians in both clinical and
legal matters significantly exceeds that of paramedics, it makes sense to defer to a person with
greater expertise and authority, since referral is common practice in medicine. However, in a
recent study this strategy was found to be inadequate in increasing the reliability of either
accurately recognizing or documenting competency, or more accurately determining if the
elements of informed consent had been met – the disadvantages of not being at the scene
outweighed any advantages gained from expert involvement.23 Aside from this, referring to
on-line medical command does little to help gain expertise in decision making or advance the
move of paramedics into professional ranks, where autonomy is one essential trait.24
Case commentary
Case 1 was attended by the author, Cases 2 and 3 reported by colleagues:
Case 1
A crew has been called by a relative to an elderly emaciated woman with a history of Type 1
diabetes. She presents as lethargic, too weak to sit up in bed, cool skin and is somewhat
irritable. She is resistant to a full vital signs examination and repeatedly says she does not
want to go to hospital, has a GCS of 13, though at no time does she open her eyes to respond
to questions. The crew decides to leave her at home as she has refused assessment. A short
time later a second ambulance crew is called. They are more assertive and find the patient to
be significantly hypotensive and with a blood sugar too high to be recorded. They carry her to
their stretcher and find she is restless and somewhat oppositional, but quite manageable. In
ED she is found to have a pH of 6.9 and a blood sugar of 60 m/mol/L. Soon after she is
transferred to intensive care, critically ill with ketoacidosis.
Comment: Whilst the first crew affirmed the patient’s right to refuse, it seems they did not
properly check for competency. It is suggested there were enough clues (past history, prima
facie presentation) to arouse suspicion that this patient lacked decision making capacity and
did not meet the necessary criteria for a valid refusal: the patient in fact required rescue, not
abandonment. Paramedics do not have a duty to transport every person to hospital, but they
do have a duty, post arrival, post relationship establishment, to check for the decision making
capacity of the patient to make informed choices. In the absence of this capacity, the default
position should be one of treatment and transport.
Case 2
An elderly person with terminal cancer has exhausted all treatment options and is under
palliative care at the home where the patient has raised a family. There is no available
Advanced Health Directive. The patient deteriorates and according to ambulance guidelines
meets criteria for treatment and transport. Though very weak, the patient is alert and fully
Author(s): Brian Steer
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aware that his death is imminent. A distressed relative calls for an ambulance because he/she
does not want the patient to die in the family home. A crew arrives to find considerable
conflict. Despite phone calls to various persons, including the palliative carers, there seems no
way to resolve the conflict between the desire of the patient to stay at home and the insistence
with some force by the relative to transport the patient to hospital. The crew transports the
patient, despite the patient’s objections.

Comment: A right claimed is not a right owned. There is a distinction to be held between
rights enforceable at law, for example, confidentiality, and those not enforceable, for
example, the right to a second opinion.5 Relatives have no right to determine medical
treatment against the wishes of a patient with legal capacity, anymore than they can dictate
how they cast a vote, but are consulted both because it is polite and because they can help
paint an accurate picture, especially if the patient cannot.5 In this case, it is the patient’s
wishes that are the priority, assuming all conditions for informed consent have been met.
Given the context of the patient’s condition, there is no duty to provide futile treatment,25
though there would be a duty to attend to treatable and reversible conditions. Indeed, one of
the main purposes of the Medical Treatment Act 1986 (Vic) is to speak into this very context
and to formally make provision for the chronic and terminally ill to decline treatment.20
Unfortunately there seems to be a clash of values between patient and relative. The
interpersonal resolution of values conflict is not really the paramedic’s domain, however here
neutrality is impossible, so a choice must be made between competing values. In any case it
would appear that the patient is merely being removed, not helped, and, therefore, arguably,
harmed, contrary to the ethical principle of Non-Maleficence (‘do no harm’).3 It is suggested
the crew should have explored options to serve the patient, not the relative, and that it is in
fact the paramedic crew who have their own right to refuse to serve a third person, rather than
their patient. Their primary duty is to their patient.
Case 3
A student paramedic and colleague are called to a young man with no medical history who
feels short of breath, but is otherwise quite well. On examination the patient is assessed to be
in supra-ventricular tachycardia. Despite some time spent by the student paramedic
communicating the problematic nature of the rhythm, the patient refuses to go to hospital.
Feeling a sense that he is responsible for any significant medical consequence, the paramedic
calls the police and the patient, under duress, goes to hospital.
Comment: The patient has effectively been assaulted, or at least, deprived of liberty.
Experienced clinicians are more likely to respect a refusal, since they have greater sensitivity
in judging whether a situation is a genuine emergency or not. It is most unlikely there will be
any significant or imminent problem for the patient, and that this is therefore not an
emergency. Anecdotally, inexperienced paramedics are highly conscientious and cautious in
managing patients, as they should be. But the consequence of this is that they are less
comfortable in accepting a refusal, and may in fact be informing the patient within the
constraints of their own limited understanding. It is accepted that the greater the risk to the
patient the more stringent the process for meeting the tests for informed consent.3,8 However,
even if the patient is at risk, the patient has the freedom to be wrong, whatever ‘wrong’
means.
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Discussion
These cases indicate that just as paramedics are required to be clinical competent, so too must
they be ethically and legally competent, for clinical competence includes ethical and legal
competence. When the real world inevitably throws up a new and unpredictable case with an
ethical or legal complication, paramedics need to be equipped and confident to apply accepted
principles in a way that stands up under scrutiny in the cool light of reflection. This is no
different in the ethical or legal realm any more than it is in the medical realm.
A recent study of desirable attributes in pre-hospital emergency practitioners included an
“underpinning knowledge of law and ethics.”26 How well do we foster this attribute?
In multiple teaching sessions over many years, paramedics have reported to the author that
they are ill equipped to tease out the intricacies and subtleties of questions of consent and
refusal. They also have reported that these cases can be both common and amongst the
hardest ever attended, more difficult to solve than many acute clinical presentations. There is
often much more to these cases than they realize. They express a need, for example, to be
formally trained in how to systematically, yet quickly, assess a patient’s level of competence,
rather than just relying on intuition. In the absence of this, some paramedics opt out with the
‘take them to hospital’ approach, seeking recourse in the absence of case law of suit for
battery for rescuers attempting to save a life.5 They report it is better to face the accusation of
assault or battery (albeit minor), than any clinical audit, charge of negligence, or perception of
negligence from peers.
Four areas require investigation:
1. Understanding. Do paramedics adequately understand the legislative context in which
they act, for example, the provision in an emergency of a ‘responsible’ person
(surrogate decision maker) in the presence of an incompetent patient?27 Further, how
competent are paramedics to separate out questions of law and ethics from the clinical
presentation of their patients? Can they distinguish questions of fact from value?
2. Methodology. Do current educational strategies meet the needs of paramedics? It is
suggested that paramedics be more than just lectured, rather, they need to be trained,
and coached, and mentored. Moral and legal education can consist in lectures, which
by themselves do not produce capable decision makers, for knowledge is neither skill
nor wisdom. Multiple case analyses can promote pattern recognition,28 and multiple
teaching strategies, (such as case studies, hypotheticals, debates29 and journal
reflection), can enable understanding and insight to flourish. Compulsory assessment
in this area, for example, the use of vignettes with structured assessment guides,30 can
motivate paramedics to rise to the level of competence required to manage a world
which by their admission is sometimes medical, but always moral.
3. Time. Is sufficient time devoted to educate or professionally develop paramedics?
Whilst the move to degree level qualifications in Victoria has given course facilitators
the time to broaden and deepen the knowledge and skill base of paramedic students,
the overwhelming majority of practitioners in Victoria are associate diploma or
diploma qualified, not degree qualified,12 having had at best a few hours of lectures in
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i

law and ethics pre qualification There exists the potential to use professional
development or further education programs to update the skills and understanding of
practitioners who may have forgotten material touched on, in some cases, decades
ago.
4. Resourcing. Is there an adequate publication base specifically for paramedics? Whilst
in recent years there has been an increased awareness and commitment to developing
critical thinking in pre-hospital emergency care and education,28,31,32 it is fair to say
that the most energy has been directed at applying critical thinking to the clinical
realm rather than the moral. It is also fair to say that the most work done on critical
thinking in ethics, reflected in publications, is applied to the hospital or palliative care
environment, not the pre-hospital environment.8 Ironically, nurses receive significant
ii
education in ethics and law, and it is easy to find specific texts and journal articles in
their domain, despite the fact that nurses by and large operate in conjunction with
medical practitioners, most of whom operate in controlled environments.
These questions could be addressed by further research, but if resolved, could guide educators
so that the curriculum is refined to meet the needs of the practitioner, (and therefore patients)
not vice versa.26
Given the ‘Recipe of Difficulty’ faced by paramedics in their environment, we are the very
group that most needs training in this area. According to the universally accepted triage
principle of ‘each according to their need’, one could argue that those who operate in the
worst environment for making decisions about consent and refusal should receive the best
education and most thorough training, especially when the stakes are so high. It is the author’s
view, based on experience, that stressors affecting decision making ability can be greatly
diminished in the presence of adequate knowledge and understanding. Educators can do little
to change the stressors, for this is the paramedic environment, but they can ascertain the
current understanding of paramedics and respond accordingly.

Conclusion
There is sufficient evidence to warrant investigation into the competence and education of
paramedics in the ethical and legal domains, especially given the paucity of relevant
published material and the contextual difficulties of paramedic decision making. The
argument of this paper is found in one of the very few sources which steps outside of the
boundaries within which most ethical research and teaching is conducted. “These cases
illustrate dilemmas that pre-hospital emergency care providers often face between conflicting
obligations in a high-pressured environment. It is important that emergency medical
technicians (EMT’s) be trained to understand basic ethical concepts so that such dilemmas are
recognized. EMT’s must be able to reason under crisis conditions and make decisions that are
ethically appropriate.”8

i

Ambulance paramedics who have completed a Diploma at Monash University have attended approximately 3 hours of lecture/discussions
in ethics and 6 hours in law over a three-year training period, with no compulsory assessment. Degree qualified paramedics at Monash have
completed a semester unit of 33 hours lecture/tutorial on law with two compulsory assignments and one two hour examination, as well as
approximately 12 hours of formal ethics classes with one compulsory assignment.
ii

Monash University, Peninsula nursing degree students share the semester law unit with paramedic students, but also complete 27 hours of
lectures and discussion on ethics with two compulsory assignments.
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