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“The community has been bombarded
with government statements that the
boat people are queue jumpers, that
they are the victims of unscrupulous
entrepreneurs in other countries who
are making money by providing boats,
that they are being used by touting
lawyers who want to make money out
of the misery of others, and that they
are not refugees anyway.” (Senate
Hansard, 1996d, p. 2566)

WA Greens Senator
Christabel Chamarette
28 June 1996
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Abstract

This thesis explores the Australian State resptmige voyage facilitators of maritime
asylum seekers, commonly known as ‘people smudgledoes so by examining a
number of Parliamentary debates and previouslyidenfial Cabinet papers. Negative
depictions of asylum seekers and their voyageifaits as well as the prevailing
political discourse is critically explored while ffamentary debates are analysed using
Critical Discourse Analysis. The research questtbesvays Australian legislators
justified the criminalisation of these voyage faatbrs and investigates whether
political elites were sufficiently informed abotiet circumstances of maritime asylum
seeker journeys and the unique nature of theietrarrangements. The analysis is
conducted within the container of established asydeeker rights as formulated by the
United Nations is its 1951 Refugee Convention. Wiithe Australian context these are

framed as thérights of unauthorised arrivals’

By examining de-classified Fraser government docus)¢he thesis presents evidence
of the State’s intent to criminalise ‘people smuggl as part of a two-fold strategy,
aiming to also punish maritime asylum seekers faviag uninvited. This strategy was
first proposed under the Fraser government soen e first asylum seeker vessels
arrived in Australia during the late 1970s. Thessesh findings indicate that the
increasingly harsh measures imposed by successisgalan governments targeting
smugglers and passengers represents an increagungtive and continuous series of
policy proposals and parliamentary discourse, wtiexeroyage facilitators became the
recipients of criminal labels such as “traffickeesid “smugglers” while 1980
legislative measures determined them to be sedommsnals.

The research also analyses legislative measurasgaimimpose criminal sanctions
implemented by the Howard government in 1999, agdlation that established a wide
range of extended powers to Australian border iaSan dealing with ‘unauthorised’
vessels entering Australian waters. Both legistatheasures were responses to a
number of undetected entries by vessels with Ceinggrants in the lead-up to the
2000 Sydney Olympic Games. This section of theareseexplores the dominant
“national security” narrative constructed by Australia’s conservagigétical elites in
order to justify the legislation criminalising ‘pel@ smugglers’. The research presents

documented evidence that the Howard governmenhelidhdetails of the Chinese



page Xi
arrivals from Parliament for ‘operational reasoast that the Immigration Department
attempted to influence political debates by medmsstributing a manipulative briefing
document in the Parliament. Post-research partitipéerviews present evidence that
Prime Minister John Howard’s Immigration Ministenifip Ruddock held the view that
nobody has the right, neither by air nor by baagriter Australia to seek asylum. The
research concludes that the legislative measurmesalising ‘people smugglers’ were
not presented in order to figttansnational people traffickingut that they were instead
presented and passed by the Parliament to ‘stopoiies’ and to further deter assisted
asylum voyages into Australia by regarding suchwes as illegal without due regard

for the UN Refugee Convention.

Keywords: asylum seekers, refugees, people smugglmauthorised arrivals, illicit
migration
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1. Introduction

1.1. Chapter overview

This chapter introduces the parameters of thisghessearch which explores the
development of Australia’s “anti-people smuggliegiklation”. It reflects on some
extreme statements about ‘people smugglers’ by-kviellvn Federal politician and
former Prime Minister Kevin Rudd and the vigoroosnenunity reaction these
statements triggered. Using this context, it arghasrather than formulate
counterpoint and debate, it may be more worthwioilask how Australia’s political
elites came to depict ‘people smuggling’ venturesraninal enterprises. It suggests
doing this by following the relevant Parliamentdabates, subjecting them to a
thorough process of scrutiny and analysis. Consigehat political discourse consists
of rhetoric containing labels in order to portragues in a certain way, it raises the issue
of labelling and suggests critical social researkin@ust unpack such labels. The
chapter establishes that on the ‘Australian rowtegigglers mainly bring asylum
seekers to the protection of Australia as a UN BeduConvention country, marking a
difference with European routes. It proposes thiatgingle type of passenger gives rise
to a differentiation of ‘criminal liability’, andtisuggests that the current legislation is
not effective in that it merely prosecutes and eotsvthe ventures’ lowest ranking

agents who are barely connected to the organisatibe ship’s crew.

The chapter reveals that unexpectedly new infoondiecame available after
declassification of 1979 Fraser Cabinet documdiiss information changed the
direction of the research, suggesting that theioafisation of the ‘voyage facilitators’
was closely linked to harsh and punitive measuirese@at the passengers and that
these harsh measures were proposed by Australiargnation officials. The chapter
notes that, based on the Cabinet documents, asalyie Parliamentary discourse
about maritime asylum seekers increases in relevargs in turn increases the
relevance of human rights protections for asyluskees — depicted as ‘unauthorised
arrivals’ — formulated in Article 31 the UN Refug€envention. The chapter also
formulates a number of questions which ought toegpia the analysis of the political
discourse during the debate of a number of legigabstruments intending to sanction
maritime smuggling ventures. Finally, it formulatesr questions for the research,

drawn from the many questions raised by the matergsented in the chapter sections.
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1.2. Explosive political talk

On April 17, 2009, former Labor Prime Minister KevRudd called people smugglers
“the absolute scum of the eartl@hd he called their enterpri¥be world's most evil
trade”. He added they shoutdot in hell” (ABC, 2009) — remarkably strong words for
a self-confessed Christian Prime Minister. Theolwlhg day the media widely reported

his overtly pointed language. CNN InternationaléAguoted him as having said:

People smugglers are engaged in the world’s maistraste and they should all
rot in jail because they represent the absolutestiithe earth ... We see this
lowest form of human life at work in what we sawtbe high seas yesterday.
That’s why this government maintains its hardlitoeigh, targeted approach to
maintaining border protection for Australia. Andtls why we have dedicated
more resources to combat people smuggling tharotiney government in
Australian history (CNN, 2009).

Rudd’s remarks, partly in response to an exploalmrard an intercepted asylum seeker
vessel (SIEV39 that resulted in five deaths — while a large nantdf passengers were
rushed to hospitals with serious burns (Dodd, 2608re followed by a flurry of
opinion pieces in the Australian media. Regulaep®hdent writers such as human
rights lawyer Greg Barns suggestedinkey (Project SafeCom, 2009g) that while
people smugglers may be exploiting vulnerable pedpkey may actually help to save
lives. The Canadian Council for Refugees had espesxactly that sentiment nine

years earlier:

People smuggling, despite its evils, has also béegiving. It has made it
possible for significant numbers of people to fieesecution and reach a place
of asylum when no government was willing or ableffer an escape route. It
has allowed them to exercise their human righetksand to enjoy in other
countries asylum from persecution (Article 14, Unsal Declaration of Human
Rights). For others, smugglers have offered a wayba situation of misery

and an opportunity for a new life of dignity (CCEJ00).

! Labor's Federal Member for Griffiths Kevin Rudd swée 28 Prime Minister of Australia from 3
December 2007 to 24 June 2010

2 Australian Border Protection Command nomenclator&uspected lllegal Entry Vesstdllowed by
an ascending number, indicating the numeric oréléreoarrival



page 3

The Australiats National Affairs Editor Mike Steketee reminded headers that
“...however evil the people-smugglers may be, 9Qpat of the people they bring to
Australia turn out to be refugeegProject SafeCom, 2009g). Former ALP speech
writer Bob Ellis, on theABC Unleashedveb section, reminded Kevin Rudd of notable
‘people smugglers’ such as the biblical leader Mogko had led the Israelites in the
escape from Egypt, and of others such as Oskan@ehj the Scarlet Pimpernel and
Sydney Carbon (Project SafeCom, 2009q), while &meed writer Guy Rundle reminded
the PM inCrikeythat his hero, German Lutheran priest, theologiah martyr Dietrich
Bonhoeffer (Rudd, 2006) was also a ‘people smuggtet had been arrested for
helping Jews in Nazi Germany escape to Switzer{Bnoject SafeCom, 2009g).
Overlandmagazine editor Jeff Sparrow wondered — agaimsb#tkdrop of a
deteriorating situation in Sri Lanka, where displdd amils found themselves locked
up in barbed wire camps while the government wagkerce war on Tamil Tigers —
whether the displaced and imprisoned Sri Lankanddveegard people smugglers as
“the vilest form of human lifebr as agents who could offer opportunities by rsezra

way out of their dire circumstances (Project Saf@C2009g).

Academics also formulated responses to Kevin Rustdt®ments. By the end of April
2009 Australian National University’s Kim Huynh gested thatvitriol is a blunt
rhetorical weapon’ reminding Rudd that some people smugglers coeviahd jailed

by Australia such as Iragi national Ali Al JenaBl Jenabi, 2004) even to date claim to
not have profiteered from the venture (Project Gafa, 2009g). Murdoch University
PhD candidate Sue Hoffman wrote that during thiedasade people smugglers
working Australian routes had provided free faeétistralia and given financial aid to
families with sick children, and that sometimesythee'mum and pop operations’
connected to their passengers through family ameieties (Hoffman, 2009). Latrobe
University law academic Savitri Taylor, in respots¢he PM’s harsh remarks aimed at
smugglers, provided an outline of Australia’s keed rather harsh implementation of
the UN Smuggling Protocol (United Nations, 2001éfdbe comparing it with the
relatively slow implementation of the UN TraffickjriProtocol nearly two years after
Australia ratified the Palermo Conventfonthe Convention that includes both

protocols (United Nations, 2001a). In this conféaylor wondered whether Australian

3 Officially known asThe United Nations Convention against Transnatiddajanised CrimeThe
widely accepted, shorter and more colloquial t&?adlermo Conventionis also in use.
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legislators are more interested in the protectioAustralia’'s borders than fthe

hapless irregular migrants' plight’(Taylor, S., 2009).

Although Kevin Rudd’s comments escalated the pespleggling debate, he was not
the first senior Australian political leader to ws@reme language to describe those who
assist asylum seekers to come to Australia to clafagee protection — nor would he be
the last: his successor Julia Gillamlled“people smuggling ... an evil trade to be
punished”(Gillard, 2010). It appeared that in politicala&s condemnation of the
maritime travel facilitators was universal; but temnation of ‘smugglers’ stretched
outside politics and political leaders’ languageTtoubled WatersRuth Balint (2005)
argues that in 2001 sympathy for asylum seekensgity arrive in Australia by boat
was developing on many levels in the communityhimn¢ontext of growing anger about
their treatment by the Howard Government. Austialierder protection at the time
was harshly implemented throu@iperation Relexthe government’s maritime ‘deter
and deny’ operation (ABC-TV, 2002), but contrastwi¢h the sympathy that followed
the growing reports dhuman rights abuses in detention centres and at p. 141),

Balint states:

...there was one group that received no sympathyplBemugglers, according
to the media, the politicians, the academics, ¢lrerasylum seekers themselves,
epitomised the most degenerate and immoral exarplee human race, ‘scum
of the earth’, to quote the South Australian prerd@hn Olsen, who even went
on to say that they were reason enough for thérogiaction of capital

punishment in Australia. (Balint, p. 141).

The question must arise what has happened to thgeiof the ‘people smugglers’ who
were famous following the Second World War. Thezytivere described &daltruistic
personalities”and“rescuers” (Oliner, S. P. & Oliner, 1988) and they were reigar as
people with high levels dheroic altruism” (Oliner, P. M., Oliner, Baron, Blum, Krebs,
& Smolenska, 1992). It appears that in Australiakmost complete consensus exists
about those we now call ‘people smugglers’; it @ppehey ply a trade the most recent
former Prime Minister labelled as ‘evil’, callinggm ‘the scum of the earth’. Yet those

who helped people in danger of the Nazi regimepsé@m Germany were heroes in

* Labor’s Federal Member for Lalor Ms Julia Gillasgs sworn in as 27Prime Minister following
Kevin Rudd’s stepping down as party leader on 22010
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World War 1, just before the world agreed to efiibtheUnited Nations Convention
for the Status of Refuge@3NHCR, 2006, 2008). With that Convention the wlorl
community sought to prevent a recurrence of tistynavents, where even Allied
countries at war with Germany sent refugees, aiged boats (Project SafeCom,
2005b), back to the horrors of the Holocaust. Hadvtde world’s perception around
people who assist others to flee unbearable regivhese they fall foul to persecution
by the state, change so dramatically? Where ar®shar Schindlers of today? Have
they just received another label from the world oamity? Have they just been ‘re-
packaged and re-classified’ so they could fit iotw prisons? And, why did we do this

in our modern societies?

1.3. Critical Social Research and labels

Critical social research must concern itself with tabels that define reality and with
the agenda that defines a label, its meaning andtént: the ‘truth’ is not the label, just
like Oliner’s ‘altruistic personality’ above is ntite personality type but a label for a
typology of personality type&§The map is not the territory;"argues Alfred Korzybski
(Levinson, 2009), and the world of labels callgidhe world of ‘semantics with a
purpose’. While some may argue that the issuefafees and their search for
protection and safety should be handled by lessiqaily contentious portfolios of
humanitarian aid, today’s reality is that this s&dften stands out in politics and for
politicians. And the world of politicians is goveh whether we like it or not, by spin
and semantics, where fact and agenda engage inmriagesof convenience, and where

reality meets perceived credibility and the neaddeelection by the majority of voters.

Former High Court justice Michael Kirby issues gt @warning about this issue when
he said'ln his day, Mahatma Gandhi was certainly calletearorist. So was Nelson
Mandela..."(Kirby, 2004); Deery (2003) shows how far the Biiti from a covertly
placed office in Singapore, secretly funded from M6 budget - were prepared to go
to manipulate local language to discredit Malaypnsings during the Cold War during
their colonial days between 1948-52, and Poole§2@@rns us about the semantics of

doublespeak in the context of the Iraq war andatfeof terrorism.

Given this precarious positioning of language aixels, the research in this thesis

starts from the premise that those who are nowl&bgeople smugglers’ should be
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called‘travel agents; ‘travel brokers’and‘travel facilitators’ to reduce the political
bias of the ‘people smuggler’ label. Hoffman (20@@Ayl others describe their ventures
first and foremost as ‘informal travel’ businesdegen while some maintain stark
descriptors indicating a transnational criminaumat(Schloenhardt, 1999, 2003a,
2003b), others see these businesses as succesbtag mevitable responses to market-
driven demands, responding to the needs of itatdiase because western democracies
attempt to restrict entry of asylum seekers andrathigrants (Grewcock, 2003, 2007,
2009; Hathaway, 2008; Koser, 2008, 2009). That ralian claims of severe
criminality are primarily locally defined and by meeans universally accepted is further
evidenced by Koser's field research in Pakistaghahistan and African countries.
Koser notes how in some countrissuggling is advertised in newspapers and on
billboards in supermarkets{Koser, 2009, p. 9) and that in Pakistan authexriissisted

him in locating their premises:

So | would speak to policemen and they’'d say, welli need to speak to the guy
who works at that travel agent, and perhaps gp@t &d have a chat with him.
(Koser, 2009, p. 9).

It is tempting for researchers responding to exérg@alitical claims and statements such
as those uttered by Kevin Rudd to counter with@late and in-depth studies about the
nature of ‘people smuggling’. Several responsdékédormer Prime Minister’s claims

as illustrated above are attempting to establiashRudd’s statement ignored many
other more positive elements of the reality of sglimg asylum seekers. While this has
tremendous value, there are no requirements on Buddy other politician to retreat
from the hyperbole and the exaggerated claims. Rwafdunder no pressure to appear
in public and apologise for his extreme statements confess that the opinion writers
and academics were right, and that he had beemwoosay the things he had said.
Complex reasons may underpin the use of hyperlmaleeaaggerated political claims,
and it appears that politicians act with privileges$ accorded to ordinary citizens. We
live in a world where ‘political spin’ and rhetoalutterings do not necessarily conform
to the full range of factual realities that builddwledge claims. Nevertheless, the issue
of accountability for political claims is a pergst issue, also, if not especially, in the
Parliament, and during Parliamentary debates. Pentesearch needs to ask how
Australian politicians — and not just former PriMeister Kevin Rudd — came to make

their claims about people smuggling. One of theéreénesearch questions then
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becomes one that asks how Australian politicaéeltame to believe their claims of
extreme criminality of people smugglers. Currenidgislation ensures that anyone who
“...organises or facilitates the bringing or coming Australia ... a group of 5 or more
people into Australia...{CofA, 1999e) is punished with a maximum prisonteace of
20 years. How did Australian politicians justifyee extremely harsh penalties? And,
how did they inform themselves of the internatioplaénomenon of ‘people smuggling’?
What knowledge did they have of the nature of ‘pe@muggling’ and the levels of

criminality? Did they have expert advice availatighem?

1.4. The nature of smuggling

The main characteristic of ‘people smuggling’ isimed by illicit or clandestine border
crossings and associated activities to enable audsings. Smugglers assist others
with such border crossings in order to escape getans environment — they are
‘escape facilitators’ For example, Oskar Schindler (Keneally, 1982,7200ade a list
of Jewish friends before committing himself to tfetm to safety from the Nazis.
German pastor Dietrich Bonhoeffer, Kevin Rudd’schand guru (Rudd, 2006), was
arrested in 1943 by the Gestapo for helping 14 Jewescape Germany. Many people
in the world cannot openly leave their countrieagahle to travel using formal means
because they risk arrest. This is especially toyedefinition, of many people who are
subject to persecution in the country they wisfige from. Others grow up without
birth certificates or official ID papers. Elsewheleparture without approval is a
criminal offence, making travel by air — or busit, ferry — impossible, or impossible
without false papers. Only smugglers and false zagen help the travellers while, for
refugees, their only ‘home’ is a country that higaed the UN Refugee Convention. In
an attempt to formulate a simple definition, peaptaugglers have been compared to
local pawnbrokers or payday lenders (Smit, 2010&a02). Just like pawnbrokers assist
people who cannot access small bank loans, smeggperate successful businesses
because people use their services. Their traveicesrare often overpriced. Using old
and at times barely seaworthy boats in our reg@enyice quality is inferior, customer
service is on many occasions very questionable srougglers (contrary to slave
labour ‘traffickers’) operate on mutual terms. @users know what they offer; they
choose what the agreement brings — because a senugjtiie only travel operator who

can assist them.
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With the exception of Hoffman (2007, 2009, 2010&1 @b, 2011), most research into
the nature of ‘people smuggling’ and into the res@s by destination countries to
passengers using ‘people smugglers’ concentratéseoiuropean routes’. Such
research is informed by the inbound journeys frosieAthe Middle East and Africa
into Europe and North America. Throughout his wiorkhis context, Koser calls the
phenomenorimigrant smuggling” while claiming the migrants’ journey using
smugglers is motivated by a variety of reasonssémeixed migrants’'may be seeking
a “better life” for their families asconomic migrantghey may try to find a country
that offersemployment opportunitiesillicit or not — in order to senegemittancesack
to their families; they may want to seek lives ideanocratic countrpr they may be
seeking protection from persecution under the URi&ee Convention assylum
seekergKoser, 2008, 2009, 2010). For Australia howetlds, situation is markedly
different. Inbound maritime travellers targetingsialia using informal travel brokers
can be regarded as a single purpose group; theasgham seekerd he singularity of
this group is also reinforced through Australiaat&tactions. First, all maritime entrants
are intercepted by authorities on or before makangfall and apprehended, and since
the early 1990’s, detained under powers definecutice Migration Act (CofA, 1958).
Second, interviews by Customs officials, AFP arallthmigration Department will
determine whether they are asylum seekers or ngtorde who is not an asylum seeker
and accorded the right to submit refugee proteatiaims under the terms of the United

Nations Refugee Convention (UNHCR, 2006) is schelfdr removal from Australia.

The high number of successful asylum claims fortélisin boat arrivals confirms the
nature of this singular class of the group. Testdyat a 1996 Senate Inquiry, Solicitor
Ross McDougall from th¥ictorian Refugee Advice and Casework Sergital
Immigration Department outcomes for three yearsrga 1996 and noted that, after
excluding the boats whose passengers were ‘retuiméthina from the count, about
59% of boat arrivals were granted refugee staties afsessment. He concludéde
have legitimate refugees arriving on these bo&@&dmmittee Hansard, 1996, pp. 173-
174). These outcome percentages sharply increem@dl©®99 onwards, when more
people travelling from Iraq, Iran and Afghanistanved. Of those arriving by boat in
1999, 78.2% received protection visas (Project Saifie, 2009¢e), during 2000 81.8% of
them received protection (Project SafeCom, 20@#f)le in the following six years
more than 95% of those travelling by boat were tbtmbe refugees under Australia’s
assessment system. For example, during 2001, theowvicted ‘smuggler’ Hadi
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Ahmadi was accused of assisting to bring 900 passsron four boats to Australia;
97% of them were declared refugees by Australidhaaities (Project SafeCom, 2010a).
This rate remained at similarly high levels throoghthe decade: a 2011 media report
notes that between October 2008 and December 2D,tB@ Immigration Department
issued visas to 94% of boat arrivals (Edwards, 201 lsmugglers’ merely organise
and assist this single group — asylum seekergeatth the safety of Australia as a
Refugee Convention signatory country, perhaps therémplied questions for the
Australian State. After all, these asylum seelegspming refugees upon assessment
by the Australian authorities, arrived in Austratano cost to the State. Is it
unreasonable for Australian politicians to raige thsue as a factor when deliberating
placing serious indictments upon the organisetbede ventures? Did politicians
consider, when deliberating punitive legislatidrgttthe smugglers generally bring

asylum seekers into Australia as a signatory tdJiNeRefugee Convention?

In 2000 the United Nations established the ‘SmunggRrotocol’ (United Nations,
2001b) which defined the smuggling of migrants, driticisms have included
suggestions that smuggling isralatively benign market-basedjphenomenon, while
the Protocol providetstates with a reason - or [...] rationalization fahe
intensification of broadly based efforts to prevmtauthorised] arrival or entry”
(Hathaway, 2008). London-based civil liberties law¢laire Brolan suggests that the
Smuggling Protocol may even imply th#tte smuggling of persons found to be
refugees may not be so ‘illegal(Brolan, 2003, p. 592), and there are those wgrkin
the Australian courts (Hunyor, 2001, pp. 223, 22#)o argue that people smugglers

who assist asylum seekers to arrive in Australig nd be people smugglers at all.

Evidence has been provided that the generalised ¢dlpeople smuggler’ covers
everything from a small family affair,’'mmum and pop operatioHoffman, 2009;

Koser, 2009, p. 5) to the Chinese Mafia and Snaketigangs (Brolan, 2003, p. 590).
During 1999, under the Howardovernment, several laws were passed in Parliament
criminalising the facilitation of entry of ‘unlawfmon-citizens’ to Australia. The laws
were debated and passed following the dramatig eft® number of boats arrived
reportedly linked to those European transnatiorialinal networks (Brolan, 2003, p.
590; David, 2000, p. 15; Hunyor, 2001; Schloenhakf99; Taylor, S., 2009) — but

® Liberal Federal Member for Bennelong John Windtimward was the 25th Prime Minister of Australia
from 11 March 1996 to 3 December 2007
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since then no boats arrived in Australia that vefidently linked to those networks. A
2009 interview with ‘Indonesian migration expeitty The AustralianToohey, 2009)
notes that theYdismiss the notion that there is a ‘snake-heathat is, a major
international criminal syndicate moving Afghans drahians from Afghanistan,

Pakistan or Iran to Australia.’Paul Toohey goes on to quote his source:

If there was a snake-head, we could simply cutt@fhead. But it's not like that.
It's the lack of any highly organised structuret ikan fact its strength. It's more

like a series of travel agencies.

The issue of penalising the crew of vessels rédtieaar the organisers has been ignored
in Australia’s current legislation. Just like amganisation or venture, the travel
venture consists of one or more organisers whaittemperators, other middlemen and
what Taylor (2009) has called tHeotsoldiers’ those who bring the boats to Australia.
These predominantly young sailors are consisteatguited from impoverished
Indonesian fishing villages — from the island conmitias who would traditionally fish
around Ashmore Reef (Balint, 1999, 2005, 2007; ung001, p. 224; Taylor, S.,
2009), and who lost these fishing grounds as dtreswhat Bruce Campbell
(Campbell, 1995), cited by Ruth Balint cdlfsustralia’s last colonial act” (Balint,

1999, p. 30). Despite the fact that the Austrakaderal Police has stationed more than
200 officers in Indonesia and other locations wsdsn Australia’s fight against people
smuggling, just one or two ‘organisers’ have bednaglited and prosecuted under
current Australian laws. Instead, all crew are sabjo the extremely harsh laws with
mandatory prison terms, but these Indonesians astlyrilliterate, young, broke young
men, who on many occasions did not know the natfitiee venture they became
involved with, and who are paid as little as possily the organisers. Increasingly, the
judiciary is expressing its dismay about the legieh and its mandatory sentencing
aspects (see Gosford, 2009). At the time of writhf years after the first harsh laws
passed the Parliament — around 300 Indonesianroewbers are either awaiting
prosecution or are in Australian jails serving hgsason sentences. Doubts linger
about the age of no less than 60 of these crew meyho claim to be less than 18
years of age (Project SafeCom, 2011). Did any &adntarian bring up the issue of the
heavy penalties for the crew when the laws weradel? Did anyone raise the spectre
that the legislation may not catch the organidausjnstead just those who do the
sailing? Did the Parliament when formulating thgidation consider that the crew,
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who are not normally part of the organisation, dinrgannot bear the brunt of

Australia’s fury with smugglers as expressed inléggslation?

1.5. A Human Rights Framework

Having established that the passage to Australigpcges asylum seekers rather than
mixed migrantsignificantly reduces the complexity of the reskan this thesis. If this
research is to have underpinnings which includaradn rights framework for asylum
seekers rather than mixed migrants, no defencedadad for the right to seek
employment in a country of one’s choice; no argutsi@eed be built around the
universal right to live in the peace of democratile; neither need concerns arise about
formulating the right to live in a country of on&€koosing. When the passengers set
foot on Australian soil, the Australian State itselknowledges that tHénited Nations
1951 Convention relating to the Status of Refugg®8HCR, 2006) and it4967
Protocolto which Australia is also a signatory (UNHCR, 8Déhay be invoked. This is
fortunate, because our human rights underpinniagsiow regard the passengers as
asylum seekers or ‘potential’ asylum seekers; tlaeiding in Australia as a signatory
country to the Refugee Convention establishesa heghts framework for them, and it
invokes legal obligations for Australia as a Statas is spelled out in the Convention,
established in Australian law and clarified in mmi@tional Refugee Law (Goodwin-Gill
& McAdam, 2007; Hathaway, 2005). This remains thse; even though a myriad of
legal constructs and mechanisms have been insarfagstralian law since maritime
asylum seekers first started arriving on Austrathares. All of these can be viewed as
direct attempts by the Australian State to reduagndermine the scope of the legal
reach of the Refugee Convention for those who @rmithout prior authorisation’ or

“unauthorised arrivals”as we have come to call the maritime asylum seeker

Countless Australian politicians have consisteattgmpted to depict those arriving by
boat negatively, labelling them dsogus refugees; “illegal refugees”, “queue
jumpers”, “illegal arrivals” , “illegal entrants”, “unlawful entrants” or as‘unlawful
non-citizens” Nevertheless, the Refugee Convention is unamhbgabout obligations
on signatory States for their treatment. This geeglly clear from Article 31. The

article states, in full:
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The Contracting States shall not impose penaltiesccount of their illegal
entry or presence, on refugees who, coming dirdity a territory where their
life or freedom was threatened in the sense dflarli, enter or are present in
their territory without authorization, provided theresent themselves without
delay to the authorities and show good cause #ir tlegal entry or presence
(UNHCR, 2006).

This article is often referred to in internatiotel and human rights discourse as the
“mode of arrival” clause. The meaning of Article 31 is further ekpda, and also
revised, in several documents issued by the UmNtatcbns High Commissioner for
Refugees (UNHCR) since the Convention was firahidated. UNHCR has also issued
explanations and interpretations of Article 31'sioi of “coming directly”. Australia’s
relatively isolated location from the European auert has given rise to comments by
Australian politicians about this notion: for exdmpmround Australia’s 2001 Federal
election, they attempted to justify withholding tight of entry for refugees arriving
from Indonesia after using the Indonesian archgmelss a transit point for their journey
to Australia. Politicians argued that none of tHeame directly’ from the countries
they had fled. Perhaps it is not just coincidemeg in the week before the 10
November 2001 election, one that would be nicknathedTampa Election’ following

a stand-off with a Norwegian containership that resmtued Afghan refugees (Marr &
Wilkinson, 2004; Smit, 2009), the Geneva Expert itiable of UNHCR issued a
significant document (dated 8-9 Nov. 2001) clantyArticle 31, restating its intention
and revising its interpretation, in tHat.refugees shall not be penalised solely by
reason of unlawful entry or because, being in nefe@fuge and protection, they
remain illegally in a country’and thatrefugees are not required to have come directly
from territories where their life or freedom waseahtened.”(UNHCR, 2001, Specific
Considerations - 10)

1.6. Passengers — or ‘smugglers’?

One may well question the usefulness of a humdmgigamework for the passengers,
and question why the introduction to this reseavolld apparently divert its attention

to a side issue, where it should instead keep fogue the travel facilitators — the
smugglers. Such criticism would have been validmtie research was first formulated,

and when, in line with claims in most of the liten® (see e.g. Crock, Saul, & Dastyari,
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2006), assumptions were held that the developnfehtistralia’s legislation intending
to criminalise ‘people smugglers’ had made it fserious start during 1999. This
research direction was interrupted in a spectacudgron New Year’'s Day 2010, when
the 1979 Fras@Cabinet documents were de-classified after 30syddre documents
and submissions showed many responses to ‘unasekdspat arrivals’ proposed and
presented to Fraser’'s Cabinet, including legistateocriminalise skippers and crew of
vessels entering Australia with asylum seekers fvetnam following the 1975 fall of
Saigon. While the implementation of these laws sasatter of public record — the
Immigration (Unauthorised Arrivals) Act 198CofA, 1980b)was passed by the
Parliament in 1980 and proclaimed in 1981 — mostcs, including those of a
historical nature, remained silent on them. This warhaps partly as a result of the
inbuilt sunset clause: the legislation was phas#dpe year after proclamation.
Nevertheless, the laws were Australia’s first legien criminalising voyages deemed
‘commercial’ and ‘organised’. Most remarkably whe hame of the proposed
legislation, which in the Cabinet submission pregary the Immigration Department is
titled “Legislation against Unauthorised Arrivals™This curious title implied that the
underlying intent of the proposed laws were noessarily targeting any ‘smugglers’
or ‘traffickers’ — but that action was to be takagainst those who ‘dared’ to arrive in
unauthorised ways: the ‘smugglers’ and the ‘smutjgieke were the target. Other
submissions outline proposals to impose severdpEnan the passengers of such
vessels. The documents conveyed the overwhelmipgession of an Immigration
Department deeply offended that ‘unauthorised’ esssiade it to our shores and that
they held the view we should not accord them with dignity and respect, but instead
punish them. Suddenly, Article 31 of the Refuge@w@mtion became a central theme
against which the authorities seemed to lean akdwathey could. No longer was the
fight againstsmuggling’as a crime the central theme. Instead, the indigiuay of the
Immigration Department as Australia’s ‘expert bargeards’ seemed to have gained
the highest importance, setting their agenda, cmimwg their Minister and attempting to

have legislative proposals accepted.

The 1979 Cabinet documents do not just revealrtimigration Department’s central
role in setting policy agendas, but they can bevetbas containing the template for all

future legislative measures dealing with boat atg\and their voyage organisers. Thirty

® Liberal Federal Member for Wannon John MalcolmsEravas the 22nd Prime Minister of Australia
from 11 November 1975 to 5 March 1983
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years later former Immigration Minister Philip Ruddt made claims about the success
and authorship of hisuite of [policy] measures’(Ruddock, 2010) — wide ranging
measures restricting rights for boat arrivals liedgsl by the Parliament between 1996
and 2002. Yet Ruddock’s claims are discredited wdwanpared with the proposals
tabled in Fraser's Cabinet meetings in 1979. Theynproposed initiatives to ‘punish’
unauthorised arrivals and the voyage organiserstitote a unifying key to
understanding most future legislation imposingrietsbns and punitive measures on
the passengers — who are always labellédraesuthorised’or ‘illegal arrivals’ — and
who were soon labellédueue jumpers’Malcolm Fraser’s resistance against the
Immigration Department (see Fraser & Simons, 204@)ch had just emerged from its
period as the ‘enforcer’ of the White Australia ieglbut which maintained a hardline —
if not racist — undercurrent can be explained agaia determination to push their
agenda, which included a determination to ‘stopth&ts’ from arriving on Australian
shores. As a result of the information presentaténl979 Cabinet documents, the
direction of the research would now be compellediémtify not just how politicians
talked about the voyage facilitators, but it woalgo need to scrutinise how politicians
talked about the passengers. On the one handetaerdnation by the Immigration
Department to punish unauthorised arrivals andethdso brought them to Australian
shores was likely to pull the discourse in onedios, while on the other hand Article
31 of the Refugee Convention would, should or cdndddhe moderating dictum in that
it compelled Member States to not discriminate rgfahose who ‘arrive illegally’ or
punish them for having done so. This leads to thestion, whether or not the
Parliamentary discourse about asylum seekers heeimded when discussing those who
bring them to our shores? Did the dictum of Arti8leof the Refugee Convention
influence the debate? Were the passengers in apgetalepicted negatively, did they
receive criminal labels by association because taglyarrived using smugglers?

1.7. Research Questions

This chapter examined and proposed a number ofigne®merging from the political
development of punitive measures targeting theetriacilitators of maritime asylum
seekers. When former PM Kevin Rudd’s extreme statgsnabout ‘people smugglers’
are juxtaposed against statements about ‘escapaisegs’ who assisted Jews escape
from Nazi Germany, questions arise about the deofisbe good smuggler’ which on

closer inspection seems to be linked to politiat ind rhetoric: while labels may be
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just that, negative or punitive depictions in poét rhetoric may provide answers
beyond a debate that may escalate, limit itselfiagtbad create two opposing camps —
while politicians gather in one corner, criticahomentators group in the opposite one.
If instead we attempt to trace the developmenhefdoliticians’ argumentation that
underpin their claims of extreme criminality on {heert of people smugglers (which led
to the anti-people smuggling legislation), centradstions emerged which may be

useful in an investigation. These four questionsewe

e How did Australian politicians justify [these] e&tnely harsh penalties?

e How did they inform themselves of the internatioplaénomenon of ‘people
smuggling’?

¢ What knowledge did they have of the nature of ‘pegmuggling’ and the
levels of criminality?

e Did they have expert advice available to them?

Issues raised in this chapter established that@@ustralian routes smugglers
generally bring asylum seekers within the reacbNfrefugee protection in Australia

as a signatory country. Consequently questionsasmbether politicians (who represent
the Australian State) would consider the arrivaleftigees without a cost to the State as

a factor once the smugglers were thought to beirails This raised the question:

¢ When considering the legislation, did politiciammsider that the smugglers
generally bring asylum seekers into Australia &f\NaRefugee Convention

signatory?

Closer examination of the phenomenon of people gimgyraised suggestions that
different criminal liabilities may exist for loweanked recruits of the organisation or
venture. While the legislation purports to tacké®ple smuggling, it has instead
prosecuted and jailed countless Indonesian fishemittempting to eek out a living in

poor circumstances. This produced the question:

e Did any Parliamentarian bring up the issue of hgaaryalties for the crew when

the laws were debated?
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The release of 1979 Fraser Cabinet documents retétdine research; the
documentation offered up many historical detailspreviously available, and it
provided evidence of the Immigration Departmentsithant role in framing policy in
relation to ‘unauthorised arrivals’ and the faaildrs of their journeys. As a result the
role of Article 31 of the Refugee Convention, diittg that those arriving ‘illegally’
should not be discriminated against or punishe@inecmore essential as a monitoring
device throughout the research: it provided a hungdrs framework. Additionally, the
origins of parliamentary discourse of boat arrivese exposed, and the way
politicians talked about maritime asylum seekexsab® as important as the
parliamentary discourse about the travel facilitsend the organisers of asylum seeker
journeys. This produced the questions:

e Did the dictum of Article 31 of the Refugee Conventinfluence the debate?
e Were the passengers in any way get depicted negatdid they receive

criminal labels by association because they hadearusing smugglers?

The questions raised in this chapter were browaggther in four main research
guestions. These four questions are researchée ianalysis of a number of
parliamentary debates of legislation intendingitpase criminal sanctions on ‘people

smugglers’. These questions are:

1. How did politicians inform themselves of the intational phenomenon of
‘people smuggling’ and what knowledge did they hakthe nature of ‘people

smuggling’?

2. When considering the legislation, did politiciamssider that ‘people
smugglers’ generally bring asylum seekers into Aalist as a UN Refugee

Convention signatory?

3. Did politicians consider that lesser criminal ligi#s may exist for boat crew as
opposed to organisers during the debate?

4. Were the passengers negatively depicted by asswclacause they had arrived
using smugglers, and did Article 31 of the RefuGeavention play a role in

legislative considerations?
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1.8. Chapter summaries

The questions formulated throughout this chaptdrsaitmmarised above share the
common theme of being directed at Australia’s prditdecision makers. They have
been designated as ‘guiding topics’ throughoutéxé and form the primary research
questions, detailed in Chapter Two, which outlittesmethodology of the research. For
the research, Parliamentary debates as recorddansard transcripts of the House of
Representatives, the Senate and relevant CommateeBquiries are used as sources
for primary research data. In addition, all releM@eports commissioned by
governments are presented as additional evidenoenfoer of ‘external’ non-
government reports and documents have been inclodedrutiny in the research.
Analysis of the primary research data is conduatadg Critical Discourse Analysis.
The methodology chapter addresses theoretical @amckptual research frameworks

while research limitations and data sampling methare clarified.

Chapter Three presents the material from the 19a9efFf Cabinet documents. The
documents are the central theme in a comprehehstarical overview and analysis,
set in the context of the first Indochinese asykewker boat arrivals from 1976
onwards. This previously published material (S2M].0b) first presents significant
policy aspects representing racial exclusion messiniom the beginning of white
Australian settlement as a British Colony. The ¢bathen notes the establishment of
the White Australia Policy under Federation, a @oknforced by Australia’s
Immigration Department. Following this, it notegrsficant early resistance by the
Immigration Department against Article 31 of theflRge Convention before this
resistance re-appears following the first arriviainaritime asylum seekers from
Vietnam. Due attention is then given to the poliegponses to passengers and voyage
organisers as proposed by the Immigration Depaittniére chapter also attends to the
first emergence of one of Australia’s most-usedifpeanlabels describing the ‘boat
people’ — the term ‘queue jumper’. In this the deagorrects widespread but erroneous
claims in the literature about its first public tbkecal use by politicians. The remainder
of the chapter analyses and discusses the Parliamgatebate of Australia’s first
legislation imposing criminal sanctions on asyluselser voyage organisers, the
Immigration (Unauthorised Arrivals) Act 198CofA, 1980b). In analysing the

Parliamentary discourse it gives due attentioméolabels used to describe the
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passengers and associated rhetoric as well asukedeo describe the voyage

organisers and the rhetoric employed to depict them

Chapter Four introduces the Howard government’guspositioningis-a-vishuman
rights, human rights instruments and human rightiids on international level and
within the domestic sphere. Following this presgata corroborating evidence of this
positioning is provided by means of discussion odg@ort written about the
circumstances of detained asylum seekers by Aigtsdluman rights watchdog, the
Human Rights and Equal Opportunities CommissionEBR’). Discussion of this
report is presented because of its backgroundmdlee presentation of the first of two
legislative instruments analysed in Chapter Fivekmamed the Sealed Envelopes Bill
At the same time, the report provides evidencéefHoward government’s view of
these detained asylum seekers when juxtaposedsagfagnnegative depiction of asylum
seekers and the Parliamentary rhetoric employeiagitie debate of this Bill. Chapter
Four also includes a sample of Parliamentary rieebyr Howard’'s Immigration
Minister, the Hon Philip Ruddock, under whose Mieiship the legislation under
scrutiny was presented to Parliament. This sammaéyais provides evidence of his
outlook on maritime asylum seekers, forming thekgemund against which harsh
legislation limiting the legal rights of asylum &ees was presented to Parliament,

including the Bill under scrutiny in Chapter Five.

Chapter Five analyses the debate from 1996-19%@imate and House of
Representatives of tifgealed Envelopes Billhe analysis supports the claim that
negative depiction of asylum seekers was contesu@lfunctions to support the
purpose of the legislation — restricting rightatzess independent legal advice. This
negative depiction of asylum seekers changed ®&llia) passengers as victims of
extreme criminals during the debate of last-miranteendments in 1999 that sought to
impose harsh increases to ‘people smuggler seesefithese sudden amendments were
a response to the illicit and undetected arrivad aimber of Chinese vessels with
migrants from December 1998 onwards. Corroboratindence is presented of several
conventional as well as more controversial Parliatany devices used by the

government to guarantee support and passage ftagiséation.

" TheMigration Legislation Amendment Bill (No. 1) 199®eviously presented under three additional
titles
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Chapter Six analyses the debate in the House akeReptatives and the Senate of the
Border Protection Legislation Amendment Bill 199¢hile previous chapters provided
evidence that a range of manipulative rhetoricalais were used during the debate of
‘people smuggling’ legislation, this chapter alsegents evidence that the Prime
Ministers’ Department (by means of a commissiomegliry report), the Immigration
Department (by means of a briefing document) amdifgration Minister Ruddock
(through the use of negative and hostile sterestypspeech) actively intervened to
construct the parliamentary discourse. The triggethe legislative measures in
Chapters Five and Six was the illicit arrival afiamber of Chinese vessels with
migrants reportedly seeking jobs associated wigh2h0D0 Olympic Games (the
“Olympic Games arrivals). The undetected arrival of these vessels wasgyad by
the Howard government as a national security enmesgel his portrayal strengthened

the perceived need to respond with a numbébafder protection” measures.

Chapter Seven presents transcripts of the partitipgerviews conducted in May 2011
and analyses the information presented by partitgoduring these interviews. The
open-ended reflective interviews were structuregdass-research instruments; they
were conducted in Parliament House in Canberraaatite private Melbourne dwelling
of one of the participants. The two selected piiats who agreed to participate in the
research were both Liberal Federal Members of &adnt during 1999 when the
legislation was debated and became law. The infoomaffered during these

interviews validates research findings presentealtfhout the chapters of this thesis.

Chapter Eight is the concluding chapter that sunseaithe findings and conclusions.
The conclusions reflect the complexities of theeagsh. The investigation encompasses
three legislative measures and associated deldtds,a number of important
documents surrounding these debates were centlafimng the context. As a result of
this multi-layered nature of the research, manglifigs emerged from the research that
had not been part of the initial research planniivgelve initial summaries of findings
form the initial section of this chapter, while tlast part addresses the four research

guestions.
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2. Methodology

2.1. Introduction

Chapter One presented an example of strident lgyegutkered by prominent Australian
Labor politician Kevin Rudd when he depicted thassisting asylum seekers as
‘people smugglers’. It argued that while a rangeesponses by commentators and
academics undermined his claims, these do not paliticians’ depictions of
Australia’s maritime asylum seeker voyage orgasiseontemporary Australian
discourse almost universally depicts asylum seetgage organisers agile and
heinous criminals; in stark contrast to the discourse used followwhmySecond World
War they were described dseroes” and“altruistic personalities”. Consequently, the
importance of scrutinising labels and languageoiitipal discourse emerged as an
instrument central to an investigation of this edasblehero to villaintransformation
of the depiction of voyage organisers. While thepter acknowledged that some illicit
activity is inevitably associated with the practafesmuggling, this illicit activity is part
of aproduct uniquenessot available elsewhere in the process of esaape f

environments of oppression and persecution.

Chapter One also established that the voyage @garibring a single-purpose group of
passengers to Australia — asylum seekers. Thigeealinvokes certain human rights
protections unambiguously defined in Article 31 thated Nations Convention for the
Status of Refugeewhich stipulates that signatory States shouldonoish asylum
seekers foftillegal arrival” or discriminate against them for this illegal @ati These
human rights protection criteria for tpassengergive rise to a monitoring role for any
research which investigates the development ofipalidiscourse leading to criminal
sanctions imposed on threyage organisersThisa priory link between th@passenger
political discourseand thepeople smuggler discourseas defined as part of the
research. Its importance significantly increasedrahe release of 1979 declassified
government documents, where Australia’s Immigrab@partment proposed harsh
punitive measures aimed at passengers as welyag@morganisers, and drafted

legislation againsunauthorised arrivals!
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2.2. Research questions and terminology

The issues raised in Chapter One introduced tlearels framework and the chapter
concluded by formulating four research questiordeapinning the research. Responses
to these questions will be presented as part afahelusions of the chapters
scrutinising three legislative measures and padiaary debates (Chapters Three, Five

and Six) in this thesis. The questions are:

1. How did politicians inform themselves of the intational phenomenon of
‘people smuggling’ and what knowledge did they hakthe nature of ‘people

smuggling’?

2. When considering the legislation, did politiciamssider that ‘people
smugglers’ generally bring asylum seekers into Aalist as a UN Refugee

Convention signatory?

3. Did politicians consider that lesser criminal ligi#s may exist for boat crew as

opposed to organisers during the debate?

4. Were the passengers depicted negatively by assuclacause they had arrived
using smugglers, and did Article 31 of the RefuGeavention play a role in

legislative considerations?

It is important to establish a range of term&casrect terminology”, that is, terms
without embedded rhetorical value or political bigsr example, the terfiasylum
seeker”originated first in the 1948 drafting of the Unisal Declaration of Human
Rights (United Nations, 1948), where Article 14¢13tes thatEveryone has the right
to seek and to enjoy in other countries asylum fpemsecution’ Like many other
terms and standard expressions, the term has begelirestablished in International
Law and UN Guidelines (see also UNHCR, 1979). R purpose a list of terms —
accompanied by descriptions and usage explanatifregjuently used in Australian
discourse has been provided in the Appendix (Tableabels and terms used in

Australian maritime asylum seeker discourse).
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2.3. Rationale

This thesis explores the development of languagdabels used in the depiction of
maritime travel brokers who transport asylum seek@ustralia’s border. In doing so,
it focuses on political discourse. The researctotsmerely undertaken to understand
the dominant discourse pertaining to asylum seekedgheir travel brokers; it also
seeks to establish whether or not the dominanbdrse assists or undermines the
human rights of asylum seekers arriving ‘withoubpapproval’ as defined in Article
31 of the UN Refugee Convention. The Conventioal@isthes clear rights for asylum
seekers, also in active terms if they seek to asgatheir arrival, assisted by their
chosen ‘third parties’ to Australia. The researdintains this perspective, and
therefore also scrutinises whether Australia imgyior actively blocks or prevents

such initiatives.

2.4. Significance

The research is significant for a number of reasbmst, a considerable body of work
analysing parliamentary debates exists, and maalytizal studies of parliamentary
refugee and immigration discourse have been coaduatso in Australia. However, no
known studies exist analysing the political disseuof asylum seekers and thHiiavel
brokers” — commonly known in Australia dpeople smugglers” Second, this research
presents new and highly significant evidence emegrfiom the release of previously
classified government documents for the year 1889lum seeker boats from Vietnam
first arrived in 1976, and the 1979 Fraser Cahbiloetuments contain the first policy
responses in proposals and submissions. They myegsa comprehensive initiative to
“stop the boats”and the research argues these documents fornolibg plueprint for
Australia’s response to asylum seeker vesselsirgron its shores. Immigration
officials constructed the underlying dominant disse depictions of these boats as
“unauthorised arrivals”, while further measures proposed harsh treatnfeheo
passengers and the imposition of harsh criminadt&ars on skippers and crew of the

vessels.

As a result of these significant points above rdsearch reframes the asylum seeker
debate. The evidence supports the notion that Alietrgovernment policy responses

from the early days of boat arrivals were not catsed as piecemeal and reactionary
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measures by successive governments, but thasalbmses were first formulated in
1978-79. The thesis argues that since the Frasergoent was first presented with
these proposals they were progressively implemeditedg the next three decades,

using increasingly harsh and punitive measures.

Third, the research presents evidence of the denteaof the Immigration Department
in proposing policy settings, and presents evidehaeit intervened in parliamentary
discourse. Departmental officials were the initigtactors of important proposals in the
1979 Cabinet submissions, and they directly inteedein Parliamentary debates during
1999, proposing manipulative and counterfactudiorieal constructs depicting asylum
seekers adorum shoppers’passing through other safe countries but instekstting
Australia. Finally, the research corrects acadaroitsensus about the construction of
one of Australia’s most powerful and persistentahieal devices in refugee and asylum
seeker discourse, tigueue jumper”label; it presents evidence that the Fraser
government and the Immigration Department colludettie deliberative construction

of this manipulative label.

2.5. Theoretical Framework

The counter culture revolution of the 1970’s did just present a revolt against the
establishment, pop music e BeatlesndProcol Harumor entertainment from
Monthy Python’somedy sketches and movies. The social upheashiigsed French
psychologist Michel Foucault (Seidman, 1994, p.)2&® o0 initially encountered the
culture of sexualityand the portrayal diomosexuality as an identity America (p. 217)
before embarking on an analytical exploration sfciiltural origins. Foucault posed that
the Catholic and Christian practice of ‘confessibad framed se%as the domain of
discrete desires and actsind that the practice had linked sex with guiltZp0). He

also noted how the confession practices were repland complemented by clinical,
medical and psychotherapeutexamination” practice in the construction of sexual
identities and that these represented the newseststes of social control — while they
framed homosexuality atevianceg(p. 221). Foucault’'s analysis and deconstruction o
contemporary sexuality (and several other) dis@si(€ook, 2008) and discursive
practices (Potter, 2008b), identified by his keyre ofgenealogieandarchaeology
(Foucault, 1972) suggest notions of tracing origind unearthing not just histories (see

Park, 2008) but also notions of dominant powerigcaurse (Miles, 2010). His work is
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known as Foucauldian Discourse Analysis (Cheek8R@oucault’'s deconstruction
(Gough, 2008a) work developed in parallel with eshe@ho analysed the construction
of dominant ideology: American sociologist Peterdge is one of Foucault's
influential contemporaries. Berger's work identifithe socialisation process, arguing
that integration of learnt behaviour led' ¢bjectivation’ of learnt things, called
‘reification’ (Berger & Luckmann, 1966). The work of Kenneth gt (Gergen, 1985,
1997, 1999) orsocial ConstructivisniGergen & Gergen, 2008) built on the work of
Foucault and Berger & Luckmann (1966), and argheti‘’knowledge claims”had
“communal origins” and thatmeaning-making”was theé‘product of human
relationships” (see Gergen & Gergen, 2008). For Foucault, Befgergen and many
others, social reality was understood to be coottduby dominant ideology.

Although he is ranked amongst them, Foucault nagknowledged himself to be part
of the phenomenologists (see Adams & van Manen8200 the European mainland —
in France, Germany, the Netherlands, Belgium, &ndaad. One of the Dutch
proponents in a significant precursory group ofthenomenology movement at the
University of Utrechivas psychiatrist Jan Hendrik van den Berg. Heeddbat sudden
changes to human nature take place, and that siactges are accompanied by
changing views and a new outlook on society. Haiedguch changes emerge
simultaneously on different continents and in défg countries and societies, finding
expression not only in new academic exploratiomsranvements, but also in art forms,
scientific breakthroughs, literary and architedtunavements and styles. He argued that
the initial manifestations of such changes becartegrated by means of a wider
concentric circular spread throughout society afteyears, while they become part of
commonsense notions after 75 years.$tience of Changes Metabletics(Van den
Berg, 1961) is also expressed as a changing husyahg@ogy throughout history (Van
den Berg, 1975). In the latter work Van den Berggsathatchild labour’ and the
expulsion of women from the workplace are a functdindustrialisation, where the
(male) industrialists maintained that the mechahiserkplaces posed too much danger
to women and children. He argues that the modeli#tiyn of child labouas something

to be condemnedas constructed to maintain male dominance bynithestrialists who
owned the factories. The setting apart of the chitth its own“childlike nature” was
part of this construction. In support of his clamMan den Berg presents an example of
pre-medieval text — a treatise about the right wfaaried woman to abstain from sexual
congress with her husband — written by a seven-glddooy (Van den Berg, 1975).
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The ideological shift of the 1970’s had moved thald of social psychologists and
sociologists towards a poststructuralist (Faw@&08), postpositivist (Fox, 2008) and
postmodernist (Russell Olsson, 2008) world, whiee# task was téuncover and
critique the technologies of powe(Park, 2008). Dominant ideology was seen as
constructed (and it could be deconstructed) andbite primary vehicles was the
dominant discourse (Cook, 2008). In this new papadihe quest was no longer to
“arrive at the truth”, which had been undermined by the notion ttrath” is the
product of dominant ideological positioning, butidentify meanings that are context-
specific” (Fawcett, 2008). In this paradigm, social reabtyot static but changes,
develops or transforms over time; similarly, humature is not a constant but is

subject to change.

This theoretical framework explains the claims mad€hapter One about the task of
critical social research in relation to labels. iHi@ourt Justice Michael Kirby warned
about the portrayal of Mahatma Gandhi and Nelsondé& asterrorists” (Kirby,
2004). UndeApartheid South Africilelson Mandala, the activist lawyer demanding an
end to black oppression, was framed as a terramigtsent to jail on Robin Island.
UnderBritish Colonial Rule Indian lawyer Mahatma Gandhi, fighting to end the
domination of the British in his home country, veagially depicted as a terrorist.
Dominant culture in South Africa and British-corited India formed dominant
ideology which supported the depiction of Mandeld &andhi as terrorists. Equally,
Alfred Korzybski's comment thdthe map is not the territory’(Levinson, 2009) can
be regarded as a confusion between portrayal ahityravhen dominant ideology
becomes integrated &suth” , distinction between depiction and fact is logt. A
example of this is reflected in the discourse adofostralia’s policy oimandatory
detention where all maritime asylum seekers are imprisamdd their refugee claims
are finalised. Australia’mmandatory detentiodiscourse has resulted in some
Australians regarding ‘unauthorised arrivals*asminals” ; they‘apparently are
criminals’ because they are locked up. When dominant diseasifgromoted with
political spin that includes counterfactuals ondd sufficiently based in fact, national
discourse enters into dangerous and disturbingasyrIn relation to Americaffea
Party politics, this phenomenon has been labelletpast-truth politics” (Roberts, D.,
2011).
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Depiction of ‘people smugglers’ is equally depertdemthe dominant discourse.
During WWII ‘people smuggling’ included many of teame characteristics as
contemporary people smuggling. Amongst theseiliogt border crossings, ‘false
identity papersand often arexchange of moneyiot only with passengers but also
with border guards. Those who assisted Jews wegstad by the German government,
yet they were welcomed in Allied countries, anchated in Chapter One, considered
heroes. Even so, the treatment of several boa&sating to sail from Germany was not
just questionable, but in some cases outright camiNations at war with Germany
refused entry to vessels and passengers in defdoxalys. Throughout the war years,
between 1939 and 1947, the voyages ofShkeouis thePatria, theStrumaand the
Exodus(see Project SafeCom, 2005b) became harsh remsindejust of the Holocaust,
but also of shocking racial discrimination agaidsivs by countries other than Germany.
They are also stark reminders of the power of bardad the closing of such borders as
depersonalised instruments of exclusion. While nmaspects deserve attention when
embarking on a full inquiry into people smugglitigis thesis maintains a focus on the
construction of dominant discourse. The resear@s ot attempt to complete the
construction of an ontology (Noonan, 2008) aboatrtature of crime or the notion of
borders. Instead, it focuses on the political degicand the political discourse and the

construction, maintenance and dominance of thisodise.

2.6. Conceptual Framework

If dominant ideology is formed and constructed, mteined or consolidated by means
of its main vehicle ofliscoursethen social reality can be understood by mearigeof
understanding of discourse, or by analysing reledatourse(s). The development of
Text Analysis (Ten Have, 2008) and Discourse Analysall its variants (Cheek, 2008;
Jacobs, 2010; Park, 2008; Potter, 2008a; Weni2@&8) was a logical result of
exploration of the new paradigm that emerged falhguthe shift during the 1970's.
Such analysis of discourses can assist in thendsaadertaken in this thesis, because
the thesis explores language and labels used [icjawis to depict the journey
organisers of asylum seekers. The research ina¢stighe dominant discourse about
asylum seekers and these journey facilitators andisises the relationship between
the dominant discourse and the human rights ofuthwised arrivals’: Chapter One
noted that the UN Refugee Convention establishambiguous rights for such asylum

seekers. Consequently, the research criticallyoggplthe increasingly criminalised
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depiction of the travel brokers as well as theitanbetween such criminal depictions
and Australia’s maintenance of ttreghts of unauthorised arrivals! It investigates
how Australian political discourse resolves thissien. Analysis of the discourse needs
to include a critical perspective; therefore CatiDiscourse Analysis (CDA) represents
a suitable methodology to undertake the reseamstguse CDA i$a critical
perspective that is geared toward examining thelswiays in which unequal power
relations are maintained and reproduced throughglaage use’(Weninger, 2008). In
other words, the research investigates the ballagivecen State power as expressed in
underlying ideology and the power of defined humghts of asylum seekers and their

travel brokers.

Around any issue in society, matayscourses’may develop in many groups or
organisations. Often there isreedia discoursghere may be eommunity agency
discoursethe discourse of certagthnic groupsnay develop. When issues become
controversial or when governments are lobbied aboussue, &bby group discourse
may develop. The focus of the current thesis rebdaowever is opolitical discourse

In most democratic governments, political discowften primarily exists in a
predictable format of formalised speeches durintigraentary debates or public
statements made by politicians. Not only is thelative formality and standard format
recurring; they are known Byhetoric” (Pigrum, 2008). Significant research of
discourse analysis has been conductésaghborough Universitand elsewhere in the
UK by Jonathan Potter, Margaret Wetherell and st@ntaki, Billig, Edwards, &
Potter, 2003; Edley, 2001, Fairclough, 2001; H2005; Potter, 2004, 2008b; Potter &
Wetherell, 1987; Wetherell, Taylor, & Yates, 200h)the USA James Paul Gee
presents authoritative CDA with strong referenckniguistic aspects and text analysis
(Gee, 2005). Research of rhetoric as a special econuation category has been carried
out by Michael Billig (Billig, 1985, 1987, 1997).mMongst others Van Dijk and Wodak
(Van Dijk, 2000a, 2000b, 2000c; Wodak & van Dijk®) stand out because of their
CDA of Parliamentary debates on immigration andgegs. In Australia, analyses of
Parliamentary immigration and refugee debates USID4 have also been conducted
(Every & Augoustinos, 2007; Guilfoyle, 2009; Guijfe & Hancock, 2009). Guilfoyle
also explored thenew racism” (see Every & Augoustinos, 2007, p. 411; Hansorelas
& Augoustinos, 2011, p. 247) in the discourse oé@ation leader Pauline Hanson MP
(Guilfoyle & Walker, 2000). Others have exploretugee racism in Australian media
discourse (Saxton, 2003) or have analysed, ussmudsive psychology (Billig, 1997;
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Potter, 2008b, 2008c) the role‘sympathy talkin shock-jockadio talkback (Hanson-
Easey & Augoustinos, 2011).

Political discourse and Parliamentary debates em&ga and powerful instruments that
frame public discourse. In an investigation of podil discourse of European
immigration and refugee debates Van Dijk argues“thiacrimination against
immigrants or minorities™by elite groups has considerable consequenceasilié

not be allowed into the country in the first placethey will not get a job, or they will
not be promoted in their job, will not get deceauing”, while “the mass media or

textbooks will spread negative stereotypes abarhthHe clarifies:

In other words, the role of leading politiciangjjoalists, corporate managers,
teachers, scholars, judges, police officers andduarats, among others, is
crucial for the (un)equal access to material orlsylin resources in society (Van
Dijk, 2000c, pp. 15-16).

Van Dijk does not just consider that such groufilsi@mce access to resources and
levels of discrimination; he also considers thestarction of discourse by leading
societal groups, and clarifies that political edieere the primary initiators of national

refugee and immigration discourse:

politicians usually first control public definitisrof social issues, formulate
policies and their definition of the situations aadutions of problems,
legitimize their actions, and conduct debates gislation (Van Dijk, 2000c, pp.
17-18).

Van Dijk’'s comments validate the importance of siaiging the political discourse as a
primary instrument that constructs, establishesmaauhtains dominant discourse. In
addition, political discourse also consistsrbietoric” and, as extensively argued by
Billig, is characterised by argument and countguarent (Billig, 1987). In this contest
of oratory, many things are not expressed, andigmurse isoften incomplete and
implicit” , with “norms and values not expressed. In immigrationaded these are

often left out if they are ‘face-threatening’ orutd lead to a negative impression of the
speaker”(Van Dijk, 2000a, pp. 61-62). Political debateluties many generalisations
that“often include prejudices’(Van Dijk, 2000a, p. 60) and hidden claims thatude
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intended discrimination and racist elements. Cardige familiar racist declaration in
the semantic disclaiméFm not racist, but...” (cited by Van Dijk, 2000a, p. 57). This
semantic construction appears in many forms ingradntary debates. For example,
when a politician first claims ‘benevolence’ in thlerase'the government wants to
help genuine refugees, but.(Van Dijk, 2000a, pp. 62-63) the audience is being
prepared for what may come next; this could beoati@ast’ claim (Van Dijk, 2000a, p.
66) where “good” refugees are juxtaposed with “dharsed arrivals”‘but those who
breach our border are not welcomedr a ‘counterfactual’ and ‘persuasive scare tacti
“they’re coming by the thousandgVan Dijk, 2000a, p. 72).

These examples of hidden constructs underlyingipalirhetoric in parliamentary
debates constitute a convincing argument to conchretful analysis of politicians’
statements. Guilfoyle defines the airfenalysing discourses has as one of its central
aims to unpack and bring to light the often sulteological inclusions from texts or
oratories” (Guilfoyle, 2009, p. 146), and others argue wetrfwspack these

rhetorical devicesthat are intended to exclude alternatives (Bry&aurgess, 1994,
p. 48; Saxton, 2003, p. 111). The examples abaerasented with the identifiers of
such constructs in single quotation marks followgan in-text reference; this method
is maintained throughout the thesis chapters waeatysis of parliamentary debates
takes place — the Chapters 3, 4, 5 and 6. Therasdeaws its identifiers from the work
of Wodak & Van Dijk (Van Dijk, 2000a, 2000b, 2000&fodak & van Dijk, 2000) and
James Paul Gee (Gee, 2005), and from the Austnaliak by Guilfoyle and others
(Guilfoyle, 2009; Guilfoyle & Hancock, 2009; Guiljte & Walker, 2000) and Every,
Augoustinos and others (Every & Augoustinos, 208anson-Easey & Augoustinos,
2011; O’Doherty & Augoustinos, 2008).

No ‘Catalogue of Rhetorical Constructs and DevicesluseParliamentary Discourse’
exists, but they are not difficult to find; nor dhe labels used to identify them — used
by a considerable number of discourse analystsedieading of the sources cited
above quickly produced the list of identifiers thatve been used to assist analysis
throughout the chapters.
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2.7. Limitations

Choosing (Critical) Discourse Analysis as a redeanethodology is not without risks
or pitfalls. Salient warnings about under-analysigr-quotation, and purist analysis
without context;'over-quotation” and“isolated quotation” have been published by
leading discourse analysts (Antaki, Billig, Edwar8idPotter, 2003). The scope of the
research in this thesis makes it impossible tortésgurist CDA: the scrutiny of
parliamentary debates of three legislative meaguessents more than 2,500 pages of
primary data from Government Hansard transcrigsp@panying documentation and
surrounding media reports. Liberating warnings haame especially from Australian
social researcher Maggie Walter (Walter, 2009, 20400 urges researchers using
CDA to not“overstate the casebr become tempted Bymbuing too much
significance into the text and not taking wideriaband political contexts into
account” (Walter, 2009, p. 17). This thesis certainly relgahese contexts as essential
framing environments for the discourse, and gathenounding reports and social
contextualisation as appropriate containers opttigical discourse under scrutiny. In
fact, the research dedicates considerable spaepdos and related material; in this, it
represents an historical investigation into Ausdfalresponse to boat arrivals from the

vantage point of its development of criminal samtsi against the boat organisers.

From this historical perspective this thesis isffam a complete account; it only
scrutinises the beginnings of Australian legislatiargeting the travel brokers of
asylum seekers. It does not analyse parliamentacpuarse of legislation introduced in
later years, such as tBerder Protection (Validation and Enforcement Pos)eBill

2001 or recent measures under the 28bfi-People Smuggling and Other Measures
Bill 2010 (see CofA, 2010; Evans, 2010; Smit, 2010a, 2010either does the thesis
discuss or outline the development and implememntaidf the United Nations
Trafficking Conventiomgainst Transnational Organised Crinflgnited Nations, 2001a)

and its associateé@muggling Protocol(United Nations, 2001b).

Amongst the implications of social research in atpmdernist paradigm (Russell
Olsson, 2008) is the retreat of the classical dbjig-subjectivity debate. Its
replacement includes notions acknowledging thegmes of researcher subjectivity as
an asset of strength, suggesting thatical persuasiveness’{Siegesmund, 2008) is of

more value. This research has been written fromnaam rights perspective, and as
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noted in Chapter One, it elevates what may welAbstralia’s most denied section of
the UN Refugee Convention — Article 31 (UNHCR, 2D0&hile successive Australian
governments have reiterated the Convention’s At83 (UNHCR, 2006) notion of
“non-refoulement’as its cornerstone, it is the view of the researthat the continuous
denial and breach of Article 31 by the AustralidatS is to be condemned in the
strongest possible terms. Therefore, this thegiages a great deal ‘@ritical
persuasivenessih relation to this ongoing denial.

Critical Discourse Analysis as a methodology doasaim to be clinically objective.
Neither do the participant interviews (see 2.9 Wedmd Chapter Seven) claim freedom
of subjectivity (Siegesmund, 2008). This is bornéiao many ways; one of them is
worth illustrating. Two Members of Parliament confed their willingness to
participate in the research. The researcher haerspoken to one of them prior to the
interview in Parliament House in Canberra. Howelierhas an entirely different
relationship with the second MP. Since 2001, wihenrésearcher founded the small
activist and advocacy group Project SafeCom (Pt@ateCom, 2002), he has spoken
by phone to this MP probably twenty times, andas with him on several occasions
in Parliament House. If a clinical astinically detachedesearch interview was to be
carried out irf'sterile, value-free” conditions, he would have been forced to assign an
interviewer who could comply with the requiremembe free of subjectivity — someone

entirely unknown to the MP’s and someone who hagnkeard of the two MP’s either.

The post-research participant interviews were cotetlias open-ended reflective
interviews about the legislation under scrutiny. $¢b questions were formulated,;
instead, topics associated with the legislationzemtiamentary debates were identified.
Sampling is detailed below in section 2.9, whileaffer Seven contains the interview
transcripts and analysis. For the most paiaa-directive” response approach was
maintained during the interviews, allowing partanigs to talk at length, assisting with
only minor interruptions while affirming the respgas with manyyes-es” and“yup’s” .
While this produced many detailed responses andugaged open conversations,
limitations were identified, in that not all topiegere sufficiently discussed as a result of

time limits.
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2.8. Sampling Frame and Data Collection

Having determined that the primary research dataldvoonsist of parliamentary
debates of legislative measures relating to ‘pesplaggling’, selecting data initially
appeared a simple process. Preliminary scrutimglelant literature (e.g. Crock, Saul,

& Dastyari, 2006) appeared to indicate that legishadealing with ‘people smuggling’
had first developed during 1999 under the Howankegument. However, media reports
following the January 2010 release of classified2@abinet documents noted that
former Prime Minister Malcolm Fraser hadtroduced legislation to outlaw people
smuggling” (Steketee, 2010). Consequently, the Cabinet doctsiecame primary
data, and the parliamentary debate of Fraser'slbgn — thdmmigration

(Unauthorised Arrivals) Bill 198QCofA, 1980c) — which appears to have escaped due
attention by many academics, was included in teeareh. Discourse analysis of debate

of this legislation is presented in Chapter Three.

A second selection of parliamentary rhetoric isspréed as part of the introduction to
the Howard government’s positionings-a-vishuman rights and asylum seekers in
Chapter Four. This selection analyses sectionsldPé Refugee Week speech by the
Howard government’s Immigration Minister Philip Rletk MP. The speech was

selected because of its particular portrayal oRtithorised arrivals” by the Minister.

The third set of primary data consists of the panintary debate of legislation first
presented as thdigration Legislation Amendment Bill (No. 2) 199&e Bill was
subsequently known as tMigration Legislation Amendment Bill (No. 2) 19%98e
Migration Legislation Amendment Bill (No. 2) 199Dp9] andMigration Legislation
Amendment Bill (No 1) 199%fore becoming law as tiMigration Legislation
Amendment Act (No. 1) 1998nalysis of debate of this legislation is presenin
Chapter Five. The fourth and final dataset consittee Hansard record of the debate

of theBorder Protection Legislation Amendment Bill 1999

Parliamentary Bills are supported by a number afidard publications to clarify the
legislative proposal. Non-party politic8lills Digests are published by the Research
Section of the Parliamentary Library, whieplanatory Memorandaare issued by the
relevant Minister. Additionally the Scrutiny of BllCommittee (SSBC, 2010) considers

human rights implications and constitutional issaesing from legislation and may
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issue anAlert’ or mention a Bill itsAlert Digest’. All these documents are included as
data. In addition, a number of significant extemsglorts and documents are included to
reflect “wider social and political context{Walter, 2009, p. 17). All external
documents were selected because Members or Senant®ned or quoted them
during the debates. In discourse analytical tethes; were ‘intertextuality’ (Van Dijk,
2000b; Shank, 2008, p. 217) occurrences or weed bit support ‘authoritative claims’
(Van Dijk, 2000b, p. 215).

The January 2010 release of declassified 1979 F&a@net documents (CofA, 1979c)
was reason to include the main documents in thesarel data. Thieegislation Against
Unauthorised Boat Arrival§CofA, 1979b) and thReview of the Indo-Chinese Refugee

Situation(CofA, 1979a) unexpectedly became primary dataHeresearch.

2.9. Participant sampling

The sample population for post-research interviersas drawn from all Members and
Senators who participated in debates of the lagslandwho were electoral
representatives in the Federal Parliament when piagticipation was requested in
March 2010. Parliamentary debates of the threes Bibk place between 1996 and 2001

and many MP’s and Senators have since resigneed;edr have passed away.

Nobody remains in the Parliament of the SenatotdshiR’s who participated in the
debate of thémmigration (Unauthorised Arrivals) Bill 198®or theMigration
Legislation Amendment Bill (No. 1) 1998ne of these MP’s and Senators participated
in the debates. Two MP’s and Senators were askpdrtwipate in a post-research
interview. For theBorder Protection Legislation Amendment Bill 1998 MP’s and
Senators participated in the debate; nine of tMRs and Senators were asked to
participate in a post-research interview. Anotloerr iMP’s and Senators were asked to
participate when initially th@rotection (Validation and Enforcement Powers) B001
was included in the research design. AnalysisisfBiill was not conducted when the

research schedule indicated that inclusion offthusth Bill was not feasible.

Consequently, a total of fifteen MP’s and Senatzgse asked to participate by postal
mail. Of these fifteen, ten responded. Six MP’s Sedators declined to participate

while four MP’s and Senators agreed to an interviesdlowing an unexpected August
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2010 Federal election, one of the selected androoed subjects retired from politics
and could not be contacted; this MP was unabletmterviewed. Another confirmed
subject retired from politics, and was intervievegdis private residence in Melbourne.
The third subject was interviewed in Parliament stoin Canberra. The fourth
confirmed subject cancelled the interview five lwhbefore it was scheduled to take
place in Parliament House. Following the unforesaeation, the mailout was repeated,
restricted to to those who had not yet responded.

The mail-out response rate of 66% (10/15) coulddenore than an indication of good
office administration efficiency. The claim that%4q4/10) of those who responded
agreed to participate is deceiving: off all thodeowvere approached, 26% (4/15)
agreed to an interview, and corrected for thedatecellation this percentage changes to
20% (3/15). Viewed conversely, 33% (5/15) did restpond to the mail-outs at all, and
60% (6/10) of those who responded, confirmed theyld/not participate.

Many factors can have contributed to respondentsasponding or declining to
participate. If clashing appointments are ignothdn the degree to which a
parliamentary issue becomes a politically live aadtested one may be a factor; in
April 2010 the Rudd government struggled with conérsial and fiery issues over
asylum seekers (Project SafeCom, 2009h) whildnbduced new anti-people
smuggling legislation (Smit, 2010a). Following @@10 ousting of Kevin Rudd as
Prime Minister, the minority Gillard government editied responses to people
smuggling and extraterritorial processing of asykeaekers and it remained a
controversial issue (ABC-TV, 2011; Gillard, 201Requesting politicians to participate
in a review — byan outsider’— of legislation of a politically contentious igsmay
constitute a challenge in itself. Politicians maglfcomfortable during debates of such
issues in the Parliament, but a researcher’s i@rimay constitute a considerable
challenge to theitromfort zone’ One of the two respondents appeared uncomfortable
during the first half of the interview and the raegsher had the impression that the

resulting attitude was one of ‘aggressive-defensags’.
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2.10. Ethics

The research conducted in this the$tsg Political Origins and Development of
Australia’s People Smuggling Legislation (4568as approved under NMHRC
guidelines and Edith Cowan University’s assocideticy on Ethical Conduct in
Human Research, which is underpinned by the Auatr&ode for Conducting
Responsible Research. Notice of Approval was reckon Wednesday, 10 February
2010.

2.11. Data analysis

Throughout Chapters Three to Six, text selectioms fspeeches by Members of
Parliament and Senators are analysed using Cridisaburse Analysis. Systematic
selection of paragraphs and sections of the Haneamndcripts took place following a
number of readings of the Hansard transcripts @pirliamentary debates in the House
of Representatives, Senate and Committees. The gaoess was followed for Bill
Digests and Explanatory Memoranda. These transaipd documents were initially
scrutinized using a number of criteria drawn frdva Four Research Questions. First,
the question was asked how thevel facilitatorstransporting asylum seekers were
described — whether they were simply called ‘pespheigglers’ or whether other labels
and descriptions were used. Second, they werersized by investigating hoasylum
seekersvere depicted and which labels were used to destnem. Third, the
documents were scrutinised about whether they dedueferences trew and

skippers as opposed to organisdfsurth, any mentions of the UN Refugee Convention
especiallyreferences to Article 3lwere scrutinised. Fifth, the debate transcriptsew
scrutinised in relation tbhow depictions of asylum seekers related to depistof

people smugglerand questioning if there were any links.

The above five debate scrutiny criteria were foeted in the early stages of the
research; they reflected the formulated Four Rebe@Questions. Introductory speeches
— Second Reading speecta®iSecond Reading Reply speecfussially delivered) by
the Opposition spokesman for Immigration — wereoeded a higher level of
importance because of their formal nature; theyaiargovernment justifications for
introducing the legislation and the level of oppiosi support offered for the proposed

measures.
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This initial investigation extended the inquirymimary sources to a number of
external documents noted by MP’s and Senators gltine debates. Citations were
noted, and these documents were requested froRattiementary Library with the
help of some MP’s and Senators who had declaredpteparedness to assist in
acquiring these documents. Upon release, the JaA040 classified 1979 Cabinet
documents were added to the collection of primatadThe scrutiny process outlined
above was also applied to the external documentdoihg so, it appeared that some
documents contained terms and labels used‘satiration levels’ Thesaturation
levelfindings from the 1979 Cabinet documents wereltaiaed (see Appendix 2:
Language use in two 1979 Fraser Cabinet Documdtitsllly, Chapter Four of this
thesis was designed as an introduction to the Hibgavernment's relationship with
human rights and UN Conventions. In view of thadkgion enacted during his
government with the Hon Philip Ruddock as his dniynigration Minister, one more
Hansard transcript was added as primary data: thestdr's first UN Refugee Week

speech in June 1996.

Following this initial selection and scrutiny, &lansard debate transcripts were
revisited from a Critical Discourse Analysis (CDggrspective. Those sections of the
speeches that contained references to the subgtdrof the Four Research Questions
were selected for CDA analysis. Using CDA they wakestigated for the presence of
manipulative usage of labels and the presenceatbrical constructs. Those that stood
out in the analysis using this process were inaudehe chapters of the thesis.
However, not all suitable sections of parliamentdisgcourse during the debates have
been included in this thesis. The huge collectibdata forced a restrictive
representation; there simply was no space for gtets) step-by-step analysis of the
many speeches by all parliamentarians. Sufficipats was provided to maintain a
clear, historical perspective for the developmédrihe legislative measures, and

considerable effort has been invested to maintamextual cohesion.
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3. Historical Overview

3.1. Introduction

This thesis investigates the development of Austeformalised responses to
maritime voyage organisers as framed in its curpguple smuggling’ legislation.
However, the origins of these State responsesammerely located in the years 1999-
2001 when several measures were approved as AB@rlidment. If Australia’s current
responses to ‘people smuggling’ are to be invegdyahen the response to uninvited
maritime asylum seekers also needs a broader iga#sge inquiry. Australian anxieties
around the uninvited arrival of asylum seeker vissaed the State response have some
of their roots and origins in earlier State resgsnsnd community reactions to
‘outsiders’. Therefore, while this chapter highliglthe responses to the first boat
arrivals during the 1970s, it sets out by highlightsome early responses of the
colonies to those who were regarded as ‘the otfiese ‘other’ groups were often
Chinese workers and non-Caucasians: anxieties laasvegislated attempts to exclude
some ‘outgroups’ from Australian society predatesthalian Federation, and they
continued when the States shared tB@a@immon WealthTherefore this chapter also
includes little known evidence that responseshie €hinamen’ even caused the
Constitution’s drafters to dramatically leave oebtral notions of ‘equality under the

law’ from Australia’s central Federation document.

Considering these historical factors, this chapeggins with a section on the
development of Australia’s national character siBaésh convicts and settlers first
arrived. It then explores issues from the 1901eFattbn of Australia via the “White
Australia Policy” through to WWII until the mid 198. Additionally, the chapter

attends to responses by immigration officials 1851 UN Refugee Convention when
Australia acceded to the UN Treaty in 1954. Folloyvihis section, the chapter presents
the specific context of Fraser’s response to nmetasylum seekers attempting to reach
Australia. This section highlights some hithertgublished aspects of this period. First,
it challenges commonly accepted claims about thgensrof the term ‘queue jumper’,
presenting new evidence around the term’s firsg@eses one of Australia’s most
frequently used political rhetorical devices. Saetahpresents material from newly
declassified 1979 Fraser Cabinet documents (Cd&9¢&). These documents —
submissions to Cabinet and January (CofA, 1979a)Jane (CofA, 1979b) Cabinet

Minutes — provide new evidence of the first resgotasboat arrivals. They confirm
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intentions by immigration officials to severely psimasylum seekers for arriving
without prior authorisation and to impose harsmanal sentences on their vessels’
skippers and crew. These proposals can be viewadeprint for future Australian
responses to asylum seeker vessels: almost allumnesasresented to the 1979 Fraser
Cabinet meetings were gradually implemented dutegollowing three decades or

returned as political considerations.

Throughout this chapter the Immigration Departmedtminant role in determining
policy settings emerges as a recurring theme. Véimtdar claims based on government
documents research have been made elsewhere (HicBagckleford, 2010; Morgan,
1992; Palmer, 2009), the central position of immigmn officials, charged with
implementing measures in response to boat arrhadgyenerally been underestimated.
Having just emerged from its often cruel and sthppginitive role as the ‘enforcers’ of
the White Australia Policy, its ‘culture of contrblas been acknowledged (Jupp, 2002,
p. 63), but its role a®bbyistsof successive governments has been underestimmated
critical reviews of Australia’s responses to baaivals. In retirement Fraser emerged
as a fierce critic of the Immigration Departmemnta@der & Simons, 2010), yet his own
1979 Cabinet documents support the claim that imatimn bureaucrats maintained
their initial punitive response to boat arrivalglenhis government and beyond,

attempting to implement harsh measures throughessoe Immigration Ministers.

While this chapter presents Australia’s first raspmto boat arrivals, it also functions as
a critical review of Fraser’s response to the Iidloese‘boatpeople”. In retirement,
since mandatory detention of ‘unauthorised arrivedsalated under the Howard
government (Marr & Wilkinson, 2004; Smit, 2009)aker joined many others who
spoke out against the harsh policies, especiaky detention incidents escalated in
2001 (Mares, P., 2001; O'Neill, 2008). Fraser adteadt for moderate policies,
frequently recalling his own policy initiatives sagrting multiculturalism from 1978
onwards. He advocated for a return to fuller coamde with international legal
obligations to asylum seekers, while criticisingntmmporary lack of refugee policy
bipartisanship. Fraser maintained his outspokeoevduring the first decade of the
century (See e.g. Fraser, 2010), even advocatimggtter treatment of ‘boat arrivals’
(ABC-AM, 2011; Fraser, 2011). Many describe himaasxample of how under good
leadership Australia could respond to refugeesaaytbm seekers, describing him as an
“unacknowledged humanitarian{Steketee, 2010). Others such as Manne & Corlett



page 41
argue that Fraser acted witbolitical decency” (2004, p. 2), while Manne (2010)
declares the period of his handling of the Indoekerefugee influthe halcyon years

for boatpeople’

Fraser’'s contemporary advocacy ought not to beramded, but a romanticised

outlook on his Government can lead to serious #and historical distortions and
omissions. Barrister and refugee advocate Juliandde QC claimed (Burnside, 2010)
that Fraser took in 25,0000atpeople” per year during the Vietnamese outflow years:
while Burnside’s numbers are not erroneous, latglihem as “boatpeople” belies their
arrival by plane after selection from ASEANefugee camps. Compassion and
generosity to “boatpeople” repeatedly bestowed raisét distorts the fact that Fraser
implemented a fully developed policy‘ttop the boats’ intended to prevent them

from arriving in Australia — including sabotagirttetr departure in Malaysia (Martin,
1989; Morgan, 1992). To juxtapose Fraser and hadliberal Prime Minister John
Howard portray Howard negatively while Fraser reesihigh acclaim, but this widely
accepted juxtaposing framework limits a fulsome abgctive debate about Australia’s
obligations to unannounced asylum boat arrivaldu§tralia wants to adhere to United
Nations obligations outlined in the 1951 Refugeaamtion (UNHCR, 2006) then
questioning how the discourse around maritime asydaekers developed since the first
arrivals under Fraser should not be limited by rmoticaviews of past governments. This
chapter attempts to remove this restriction, asgiby Fraser's 1979 Cabinet documents
and his 201@olitical Memoirs(Fraser & Simons, 2010). In addition, Dr Nancy
Viviani’'s critical investigation of Australia’s resnse to Viethamese refugees (Viviani,
1984, 1996; Viviani & Lawe-Davies, 1980) becameeafiently cited credible source.

Unbeknownst to many — including those researchisagdsponse to the Indochinese
refugee outflows — Malcolm Fraser is AustralialstfiPM depicting asylum seeker
voyage organisers as ‘traffickers’, imposing hgsgkon sentences on them. Using
Critical Discourse Analysis, this chapter analysestions of the parliamentary debates
of the legislation criminalising organised — an@hed ‘commercial’ — voyages by sea
to Australia: thdmmigration (Unauthorised Arrivals) Bill 198@ofA, 1980a). It

8 ASEAN: Association of Southeast Asian Nationsegional cooperative economic and social
framework group, established in 1967 by Indonddi@aysia, Philippines, Singapore and Thailand. See
http://www.aseansec.org/
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provides evidence from politicians’ statements Badiamentary debatend
investigates the development of the Parliamentemgodrse of asylum seekers and their
voyage organisers. Results are measured againfstutheesearch questions formulated
in Chapter 1 and argued in Chapter 2. The chaptarledes with a section describing
the arrival and deportation of the only vessel thas deemed to be such a ‘trafficker’s
enterprise’ and to which the legislation was applibe VT 838, a vessel which found
its six crew and all 140 passengers deported umdszdia ban on Boxing Day 1981.

° An extensive chronological study of the Parliaraeptebate of the Bill was published elsewhere (see
Smit, 2010b).
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3.2. From the Colonies to Fraser

3.2.1. Racism, Exclusion and Fear

To say that Australia isa'racist country’need not be a statement with derogatory intent.
Since British convicts and settlers arrived inldte 18" Century, Australia developed
deliberate measures to exclude groups seen agderss Several decades before
independence from Britain, the colonies implemeiggtslation confirming these
exclusionist attitudes. Mike Stuchbery’s summar@1@ of Australian asylum seeker
fears details implementation of the New South Wé@lemese Immigration Act of 1861
the VictorianChinese Immigration Act of 18%Hd describes resentment about the
presence of Chinese amongst supporters of thecanvihat the colonies should
maintain their British dominance. Immediately ugederation in 1901, Australia’s
government proclaimed a national policy of rackdlasionism, thédmmigration
Restriction Act of 190(CofA, 1901b) which defined what became known a&s th
“White Australia Policy”. The policy was to establish the foundation foe oace,
supporting the establishment of a British-only sbci*White Australia was based on
the paradox”,argues Latrobe’s Dr Marilyn Lake,..that democratic equality required
racial exclusion.”Lake continuesthat meant ... the exclusion of ... ‘servile races™
(Hickey & Shackleford, 2010). A documentary abdw\White Australia Policyand the
Immigration Department includes a comment aboutralian attitudes around the
beginning of the 2B century:“to many, it seemed, it would always be that way;
Australia would always be British and whit@organ, 1992). Although this thesis
cannot do justice to the material by means of iicdg a full exploration of the White
Australia Policy, it is essential to note its cahtole in the definition of Australia’s
responses to outsidefs: cemented”, argues Burke, “a pivotal image of the Other into
the foundations of the Australian identity” (Burl§08, p. 36).

Exclusion of théunwelcome Chineseh Australia played a significant role in
deliberations when AustraliaBounderscame together during the 1897-98 Australasian
Federal Convention. Australia’s Constitution colné/e provided a unique opportunity
to createequality for allin the new Commonwealth nation, but several mation

achieve this were rejected. Drawing from transergdtthe debate, David Marr contends
during his 2010 Victorian Human Rights Oration tdating“one auspicious February
1898 afternoon’the gathering rejected three motions proposethtdusion in the
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Constitution by NSW delegate Richard O’Connor. Eneecluded the States from
making laws'abridging any privilege or immunity of citizens thfe Commonwealth”
depriving anyonéof life, liberty, or property without due proces$ law” and denying
any resident&he equal protection of its laws{Marr, 2010, p. 7). Victorian Delegate
Isaac Isaacs, representing O’Connor’s opponergsgdrthat equal rights provisions in
the USA Constitution were design#d protect the blacks; and the danger would be
that such clauses woutgdrotect Chinamen in the same way”

These latent fears of the Chinese or Asians lirdjeEebeyond the days of Federation,
and they resurfaced during the Second World Wae.f&€hrs of ‘yellow hordes’
invading Australia from the north escalated dutimg bombing of Darwin by 188
Japanese aircraft on 19 February 1942 (NLA, 208dalated these fears. The extreme
nature of this fear for a Japanese invasion isotieghin a 1941 war mobilization poster
— see Plate 3.1 below — where Japanese warshipsraraft are depicted not just as
approaching Australia from the north, but surroagdiustralia in its entirety. In post-
war decades this deep-seated fear found its expneissthe terni'Yellow Peril”, and
during the Cold War years they were expressedaas & communist invasiondkeds
Under the Beds{Morgan, 1992).
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———

Bar THE (GATES —
wrrH (SEAUFGRTS’

So that We may |4ive in Peace

REPRODUCED BY THE ANZAC DAY COMMEMORATION COMMITTEE OF QUEENSLAND BY KIND PERMISSION OF THE AUSTRALLAN WAR MEMORIAL

Plate 3.1 — Australian Aircraft Manufacturing poster proddcduring WWII, depicting

Australia being “Ringed with Menace” — surroundgdJapanese warships and aircraft (see
DAP, 1941)
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When Australia signed tHE951 UN Refugee Convention1954, the Immigration
Department had been — and remained — the enfofrtiee @hite Australia Policy
(Hickey & Shackleford, 2010; Morgan, 1992) undex iilnmigration Restriction Act
(CofA, 1901b) since its 1945 establishment. Addidilby it was now charged with the
operation of the Refugee Convention, Australia’stieequently activated human
rights instrument. Serious conflicts of interestiidobe expected, and, disturbingly so,
were already present. In Morgan’s documentary (L 9%8torian Dr Suzanne Rutlaiid
presents her discovery of documents used by depatainofficers assessing Displaced
Persons in Europe, where they were required tovaskher applicants wefef Jewish
origin”, not because they should apply preferential treatrto them, but so they could
exclude them: of all 170,000 Displaced Personspedesince 1947, Australia selected
just 500 Jews. The same form then asks whetheicapfs areof pure European
origin” before asking officers to determine whether amyifamember‘is not of pure
Aryan descent’This form was used by the Immigration Departmenttl the mid-
1950s.

There is evidence of entrenched resistance dun@d®50s in the Immigration
Department against several aspects of the Refugeee@tion, including Article 31.
Article 31 implores participating States to not @nrefugees for arriving ‘illegally’ to
seek asylum or to discriminate against them onlihais. Quoting an immigration
official in 1950, Palmer (2009) depicts the relucta by Australia following circulation
of a draft of the Convention by tiA&l Hoc Committee on Refugees and Stateless

Persons:

It is rather ridiculous to ask any State to suliscto a convention which would
deter it from imposing a penalty on an undesirablegee who deliberately
flouted its immigration law. To my mind it would leedefinite step towards

abandoning effective control over immigration (Patn2009, p. 292).

About ‘unauthorised arrivals’ Immigration Departmh&ecretary Tasman Heyes noted:

[that they] should not be discriminated against simould not be subjected to

any penalty for illegal entry, would be a direcgagon of the immigration

10 Associate Professor, department of Hebrew, Bibtica Jewish Studies, Faculty of Arts, the
University of Sydney. See
http://sydney.edu.au/arts/hebrew biblical jewishdigs/staff/suzanne_rutland.shtml
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policy followed by all Australian Governments sirfeederation (Palmer, 2009,
p. 292).

Australia’s 22 January 1954 accession to the Ref@mnvention had no visible impact
on the Immigration Department, nor did it heral¢ ahanges in directions. No
government press release announced Australia’ssiote(Palmer, 2009, p. 292), no
flags waved from public buildings; no directivesr@afrom Prime Minister Robert
Menzied . Immigration officers keptsimply treating refugees as ordinary
immigrants” (Price, 1986, p. 82) and rejected European Digpld&ersons if they were
“too swarthy” (Morgan, 1992); or, as was the case Watlvery dark gypsy with crinkly
dark black hair”, because he was thought to becorf&are object” at Sydney’s

Martin Place (Martin, 1989, pp. 32-35). The Whitesfralia Policy was never publicly
named — the labéhon-European policy’was used — but it dominated attitudes of
immigration officials, as it had since FederatiBrclusionism, harsh measures, keeping
out“undesirable races] or carrying out large-scale deportations (Nichdl007) were
central operational tools in the Immigration Depsent (Morgan, 1992). It had been a
department governed by controlling strategies amdrol measures, and this control
remained part of its strategic responses and lafptidg its corporate culture. As
recently as 2002 Jupp (2002, p. 63) claimed‘@aulture of control certainly exists

and is usually shared by the Minister, regardlespanty”.

The White Australia Policy officially ended durid®72 (Jupp, 2002, p. 37) under
Malcolm Fraser’s predecessor, reformist Prime Mari§&ough Whitlartf. Whitlam’s
colourful Minister for Immigration Al Grassby, entiastically pursuing changes in
direction, was the energetic activist politiciananh many ways embodied the notion
of Australia’s new multiculturalism. Jupp argueattht the time Whitlam and Grassby
thought the Immigration Department was so commitibed/hite Australia, that it was
“beyond redemption 2002, p. 62). Whitlam’s reformist purpose for ttepartment
cost Grassby dearly: in 1974 he lost his seatviollg what Whitlam claims to bhe
most intensive and virulent racist campaign yebrded in Australia”’(Grassby, 1979,
p. ix). Following Grassby’s election loss, Whitlamas unable to convince any of his

MP’s or Senators to take responsibility for the ligiation portfolio. His decision to

1 United Australia Party fiterm) and Liberal Member for Kooyong, Robert Gardédenzies, was the
12th Prime Minister of Australia from 26 April 1938 28 August 1941 & 19 December 1949 to 26
January 1966

12 Edward Gough Whitlam, Labor’s Federal Member foerviiva, was the 21st Prime Minister of
Australia from 2 December 1972 to 11 November 1975
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devolve duties to other departments marked the-1974 abolition of the Immigration

Department since its 1945 inception (Jupp, 20037}p.

When Fraser came to power following the 1975 adadtie reinstituted thBepartment
for Immigration and Ethnic Affairdt was to be expected that its culture of control
would still be present and that considerable anténee about the White Australia
Policy’s abolition would linger. The test of itsrsa control culture against its resolve to
treat asylum seekers in accordance with Articlef3the Convention soon arrived. The
first Viethamese refugee boat with six passengdesn(& Wilkinson, 2004, p. 45), the
Kién Giang arrived near Darwin on 28 April, 1976 (Vivianil&we-Davies, 1980, p.

4), unannouncedunauthorised and unexpectedRodd, 2004, p. 3).

3.2.2. The first boat arrivals

TheKién Giangs arrival went largely unreported, but more bdatwed, and public
opinion about these unexpected arrivals develop#gdavmixture of negativity,
invasion fears and fears of Asians. A December 1@@iyan Gallup poll showed
overwhelming public hostility about Vietnamese gda arrivals. Ninety eight percent
of respondents had heard of the arrival of Vietnsetigoatpeople”, 80% wanted to
stop or limit them. Only 20% of those who wantedeb arrival limits wanted a 2,000
limit (Morgan Gallup, 1977). At the time of the say around 1,000 Vietnamese had
already reached Australian shores followingHKlién Giang(Project SafeCom, 2010b).
In July 1978 theCanberra Timegound that 57% opposed accepting Darwin’s boat
refugees (Viviani, 1984, p. 84). When subsequentesis were conducted in January
and February 1979 asking similar questions (Moi@atup, 1979b, 1979c), similar
limit-imposing percentages were recorded, but nespondents wanted to fix annual
limits between 10,000 and 15,000. This survey vaeslacted following the Fraser
government’s announcement of an annual intake @000refugees. In a detailed study
during June 1979 (Morgan Gallup, 1979a; StokesQP83% of respondents thought
Australia should accept boat refugees while 28%ghbthey should be sent back.
People were shown cards with annual intake quetdsds: 1,000, 2,000, 5,000-7,500,
10,000, 12,000-15,000 and 20,000), but 37% wamtedduce the 10,000 intake quota
and 25% didn’t want any quotas at all. The sunesyiits are significant: they seemed
to be influenced by government policy. The firstvey showed respondents limiting
the intake to 2,000 (after 1,000 Indochinese hageat); the subsequent survey
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showing a limit of 10,000-15,000 followed Frasensmouncement of a 10,000 annual
intake. From the surveys, it appeared Australiaesewvilling to accept political

leadership about the issue of Viethamese asylukesze

In July 1978 the Fraser government intensifiecbissder protection’ measures along
the northern coastline between Geraldton and Calmassport Minister Peter Nixon
explained the measures were needed becalsedased evidence of smuggling,
unauthorised landings, quarantine breaches andratlegal activities along the
northern coastline’ The Australian’sl0 July 1978 edition (Holden, 1978) summarises
the program: 13 chartered surveillance aircraftldvancrease annual civilian
surveillance flying time from 400 to 21,000 howaad nine instead of seven naval
patrol boats would monitor the coastline. Nixorkéd these significant border
surveillance increases to the forthcoming proclamnadf a new 200 nautical mile
fishing zone surrounding Australia (known as Exelusive Economic ZonélVhile the
newspaper headline declaresvar on smugglers’, it asserts that the principal role of
fleet and aircraftwill be quarantine checks but they will also prdeia service for
fisheries, customs, immigration and other authesiti Further to increased aircraft
sorties and naval activity, Nixon announced anog@ment of the initiative. He
claimed the program soughhaximum practical effectiveness at reasonable’cest
through Australian civil engagement in the progtaydeveloping dvolunteer coast
watcher system”Announcing a dedicated toll free Canberra teleghaumber, Nixon
envisaged thaticensed operators”would be‘reporting illegal intruders” (Holden,
1978).

The July 1QAustralianalso reports (Atherton, 1978) comments by Oppwsigader

Bill Hayden, speaking at the end of a tour throtlghASEAN region. Hayden
comments that most accepted in Australia undemitaial refugee intake would be
‘boatpeople’ while many thousands still awaitecetdbement in Thailand and Malaysia.
Hayden depicts those attempting to reach Austbgliboat asthose with money could
jump the queue’Hayden also alleges that those trying to reacstralia through
voyages organised by Chinese businessméa luncrative racket” are“hijackers”
sailing undefthe ostensible but deceitful guise of being rekgjeand he calls for an
“overhaul of refugee policy”He warns Immigration Minister Michael MacKell#at
he“could get a frosty reception in ThailandThe Australiaruses the phrase —
attributed to Hayden, but not repeated in the imésv — “Grafters aid boatpeople, says
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Hayden” in the newspaper headline. Mr Hayden’s statemmahtlae report of Minister
Nixon’s announcements need scrutiny and their riegtioutterings are analysed below.

3.2.3. Nixon and Hayden: Analysis

Both media statements deserve analysis becausarthegarly examples tfie new
political rhetoric about boat arrivals. The statements were deliveigdwo months

after a significant Immigration Department’s brefiof government and opposition
MP’s (discussed below, sé®ueue Jumpers). This meeting had argued that
Vietnamese boat arrivals should be cati@@ue jumpersnith this, the meeting had
proposed public use of one of Australia’s most pdwend enduring rhetorical devices.

Hayden and Nixon’s media statements were examplgisndar rhetoric in action.

Nixon justifies the increased border protection sueas because tihcreased

evidence of smuggling, unauthorised landings, quthna breaches and other illegal
activities along the northern coastlineBy linking these issues he perform$§raulti-

part listing” (Guilfoyle & Hancock, 2009) difour-part listing” (Guilfoyle & Walker,
2000). Such constructs are used in political rhetor‘manipulatively conjoin several
elements to achieve a purpogguilfoyle & Hancock, 2009, pp. 125, 129). Usiigst
construct, Nixon assures Australians that the gowent looks after the border — but in
doing so, he paints the Viethamese boat arrivalglegal activities”, even alleging
“smuggling activity” — without detailing whether he’s talking about ggling of
products, produce, black market items, or whetleentends to convey a message about
‘people smuggling’The headlinéWar on Smugglers’amplifies Nixon’s implied
message. Nixon also paltsnauthorised landings’with “other illegal activities” in his
multi-part listing. With this he conveys the mess#gat the government regards
Vietnamese boat arrivals as “unauthorised arrivaldsith are, or may be regarded, as
“illegal activity” . Nixon’s announcement of“®olunteer Coast Watchtompletes his
intent. Following his claim ofincreased evidence of smugglingthd“unauthorised
landings” while downplaying the principal role of the taskde to conductquarantine
checks”Nixon locked in asylum seeker vessels in the caiedf “illegal activity”

while proposing the civil community could reporeth to Canberra authorities. In this
he validated any negativity around asylum seekssels and mobilized the community.
He had created an outlet for those with fears faoehern invasion’and those who

clung to their Yellow Peril’ anxieties. With the announcement, Nixon validates
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notion that those arriving unannounced were doamgething ‘illegal’, and that they
were linked to ‘smugglers’. Nixon’s announcementha planned proclamation of the
200 nautical mile fishing zone was a confirmatibattthe Fraser government planned
to shift the active border for any vessel, inclgdasylum seeker vessels, away from the
shoreline — effectively clearing the way for anyuie initiatives to prevent landfall of
boats. Once thiExclusive Economic Zomeas proclaimed, unknown or unidentified
vessels inside this zone could be declared ‘Susgditegal Entry Vessel¥. Its
proclamation — shifting the border 200 nauticalasifrom the shoreline — was a
government measure strengthening the perceptibieghlity’ and ‘intrusion’ for

Indochinese boat arrivals.

Hayden uses strong language in his statement.|td$ Wwarning to Immigration

Minister Michael MacKellar, that heould get a frosty reception in Thailand”
underlines the claim that he used strong oppositidretoric while suggesting a laissez-
faire entry policy by the Fraser government toifustis attack. His only direct quote is

recorded in two paragraphs:

1."It's quite clear from what I've heard that a luctige racket has been
developed in providing facilities for those who edford to buy a passage to

Australia.”

Hayden first establishes an authoritative sourtrerff what I've heard) to strengthen
his claim (Van Dijk, 2000b, p. 215) but refrainsrr identifying his source or asserting
conclusive authority. Taken with the next paragrdpé labelslucrative racket” and
“buy a passage’are loaded labels. The use of derogatory, negatidepunitive
depictions of asylum seekers and refuged® have moneyas‘fake’ or ‘bogus’
refugees first developed as a rhetorical deviceeutite Fraser government. The
omitted element in such asylum seeker debate® ifatt that anyone who travels pays
someone else for the journey. Those who charg@@ioneys do not become
“racketeers” when they transport asylum seekers, but by imgpdindr Hayden — as
will many other politicians in the ensuing yearseeks to depict travel agents or

brokers this way.

13 For“SIEV” See the List of Acronyms and also Chapter 4 abel&w
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2.“Itis thoroughly undesirable that the Governmeastallowed hijackers to

leave for and to settle in Australia under the ostble guise of being refugees.”

In the second paragraph Hayden uses extreme fadpédlidepict asylum seekers paying
those in thélucrative racket”. Using an ‘extreme case formulation’ (Van Dijk,02®,

p. 219; Guilfoyle & Hancock, 2009, p. 124) he cdlfis asylum seekethijackers”

who travel to Australidunder the ostensible guisedf presenting as refugees; he uses a
nasty variant of thdake’ or ‘bogus’ label. Hayden’s statement is indeed extreme, and
this July 1978 news report may well represent itts¢ public example of ‘people
smuggler’ rhetoric. Hayden'’s statement also reprissihe first example of a negative

or even ‘criminalising’ asylum seeker lalisl association- because they used
‘racketeers! The Australiaramplifies the extreme nature of Hayden'’s rhetbyiaising

the headlinéGrafters aid boatpeople’

Transport Minister Nixon had referred to the fodhgng proclamation of thExclusive
Economic ZoneThis would shift the border away from the 3-mihait — to 200 miles
from the shoreline. Six months later, in a Jan2&y1979 submission to Cabinet, the
Task Force on Refugees from Indochinine interdepartmental committee chaired by
Immigration and Ethnic Affairs — noted the 3-milmit imposed restrictions on taking

forceful action against vessels:

Currently, countries may not use force to interaapnterfere with the passage
of vessels on the high seas. Australia could rexeflore turn around refugee
boats until they had entered territorial watersr@utly 3 miles from Australia).
Consideration should be given to the possibilitgeturing change to
international maritime law to allow effective actiovolving force against
vessels such as those which might ferry unauthsbasevals to Australia; such
powers might even extend to the forcible returswth a vessel to its previous
port of call, the country of its registration omse other country. This would
inevitably be a long-term exercise (CofA, 1979aashment C, p. 22, 8§18).

The 23 January Cabinet Minutes endorsed that tkk Farce

Consider and recommend legislative changes to geosffective powers over
unauthorised boat arrivals in Australian waters sexkere penalties on persons involved
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in the use of vessels bringing people to Austnaltaout prior authority, particularly for
profit (CofA, 1979a, p. 3, item c).

3.3. 1979 and the Cabinet documents

Two 1979 Fraser Cabinet meetings received sigmfisabmissions and proposals
(CofA, 1979a, 1979b) suggesting a range of polesponses to Indochinese boats
arriving in Australia. While small vessels had riegly arrived since 1976, their number
was negligible in comparison with the total numbemdochinese departing Vietham
attempting to make landfall in Malaysia, Singapdreailand, Hong Kong and
Indonesia. The precise number of boats making &hidf Australia between 1976 and
1981 is unclear. Phillips & Spinks (2009, p. 17}enthat no data specifying boat
numbers are available prior to 1989, Schloenh&@d@) puts the number at 55, Betts
(2001, p. 34) and Viviani (1984, p. 85) just cipessenger numbers, and Fraser’s
Immigration Minister lan Macphé&informs Parliament in May 1980 (House Hansard,
1980c, p. 2517) that 53 boats had arrived sinc&.1Aii all-time table of boat arrivals
developed by the author lists the number at 56/¢er&afeCom, 2010b), supported by
Immigration Department reports cited by GrewcodbO@, p. 97). According to these
tables, they carried 2,059 passengers.

The Cabinet submissions (CofA, 1979a, pp. 2,3ukelproposals to

* reduce migrant benefits for those arriving withptor authority;

* persuade other countries to cease prioritisirsg@ager resettlement from
“trafficked vessels;

* ensure thdtproviding first refuge should be left to other adties”;

» explore securing changes to international maetiaw, allowing forcible return

of unauthorised vessef$orcibly remove unauthorised boat arrivals”

The submissions included a proposal to establisinggrnational reception centre;
adding thatunder no circumstances should Australia offer . .clsa centre on its
territory” in order to‘diminish the likelihood of boat people seekingfirefuge in

Australia”. A remote island locatiotwith natural protection” is suggestetto secure

% Fraser’s Immigration Minister lan Macphee repladidhael MacKellar in the portfolio at the end of
1979.
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containment”(CofA, 1979a, p. 25, Attachment 3). Notably, Biitigovernment
documents reveal 1979 telephone communications Fome Minister Margaret
Thatcher to Fraser, suggesting purchase of ardiséma place of settlementfor them

all in Indonesia or the Philippines (Narushima, 200

In his Political Memoirs(Fraser & Simons, 2010) Fraser emphasises that many
legislative proposals were not from MacKellar i immigration officials (p. 419).
Fraser is not just adamant about the origin ofelyeslative proposals, but he also
claims a presence 4filtra-conservative and reactionary elementsi’ the department,
arguing sections were marked bystrong racist streak’. Frasers’ biographer Margaret
Simons claims that the Fraser government obsetsedtéernational obligations under
the Refugee Convention prohibititighnposition of penalties on those seeking asylum
for arriving without permission or papergp. 419). Yet immigration officials, as
evidenced from the Cabinet documents, were deteahtimimpose those same
prohibited penalties on ‘unauthorised arrivals’ émeir skippers (CofA, 1979a, 1979b,
1979c). Fraser also claims to have strongly rejectany legislative proposals from
immigration officials. In relation to proposals fibtre compulsory detention of all boat
people on arrival in a proposed reception cenfirap8s claims that Fraser confirmed to
her that‘'MacKellar did not push it”but that‘it originated within the Department of
Immigration and Ethnic Affairs.Fraser comment$We disposed of it within thirty
seconds. | thought it was a piece of racist bark@ii. Simons claims Fraser's own
departmentconsistently advised against the ideas of a relcgptentre”, and opposed
“refusing refugees social securitybecause it would not work as a deterrent against
desperate people. There were dtp@ave reservations’about any reception centre, as it
would “damage Australia's international reputation”...it was not humane’or “in
accordance with Australia’s international obligat®...” (Fraser & Simons, 2010, p.
419).

Following the book’s publication Fraser remindedioa ABC-RN, 2010) and television
(ABC-TV, 2010) audiences he had held his grounddagith community hostility
against Vietnamese refugees, unlike Australian @ifmisters succeeding him.
However, Fraser did not reject all proposals: hgpsuted other Immigration proposals
that would affirm and validate its inflexible, héiree and punitive policy intent for

‘unauthorised arrivals’. There is no evidence thaiser implored the Immigration
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Department that such ‘unauthorised arrivals’ hatimit, clearly expressed and

unambiguous rights under the Refugee Conventiortisla 31.

According to Fraser, the 1979 Cabinet submissiamst @ picturé¢apocalyptic in their
predictions” (Fraser and Simons, 2010, p. 418). The paperopeoiie scenario, given
that Malaysia has turned boats away, thatts could head for Australia”"The
documents suggest tHétve large freighters” could arrive in Australia, and they point
to the departure in 1978 of five large vessels wliarexcess of AUS$1 milliontvas
made by the organisers (CofA, 1979b, p. 3), sugygttat profiteers of such
“organised refugee movementshould be made subject&evere penalties(CofA,
1979a, p. 19). The documents however do not ideatify known smuggling syndicates:
they in fact refer to paid departures organisetheyietnamese government (CofA,
1979Db, p. 3). Vietham encouraged the outflow o$idisnts and specific population
groups, especially its ethnic Chinese minority, Hrelnumbers of residents waiting to
depart had swelled to half a million by mid-197%ribg 1979, the Vietnamese
government had reportedly made up to US$250 miftiom those buying their way out
of the country (CofA, 1979c, p. 177).

Remarkably, Australia’s immigration officials juséid proposals for the first legislation
imposing criminal sanctions on those who organizeghgesfor profit’ in response to
the Vietnamese ‘paid departures’ policy. They pairthreatening scenarios of large
boats — boats that had not arrived in Australiahiternnot acknowledging what appeared
as a sensible policy by the Vietnamese governmeénth organized the paid
departures for those that did not approve of it&j@s and directionsparticularly

ethnic Chinese and small businesspeople who weref aympathy with the communist
regime” (Fraser & Simons, 2010, pp. 416-417). Accordinyiwani,

...there are numerous refugee reports, supporteedoyts from foreigners
resident in Vietnam, that after the Chinese inaurgf February 1979, ethnic
Chinese were encouraged, persuaded, and in soe®fcased to leave their
homes by local officials. [...] There are also repat transport to the ships
being arranged in government vehicles. Many acsostate that ‘exit fees’ were
paid to officials at government offices. It wascatsaid, in the case of large ships,

that officials were present at loading and embaskalViviani, 1984, p. 92).
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The Viethamese government’s initiative to orgamiael departures facilitated by
outside operators was a convenient coincidenceipulatively used by the
Immigration Department to formulate a harsh andegmé response. This agenda would
have coincided with Fraser’s dilemma about hostiéglia and community responses in
Australia. However, where FraseMemoirsclaim the Cabinet documents are
“apocalyptic in their predictions(p. 418) he carefully selects the elements he call
extreme. HisMemoirsare silent about the suggestions that‘tive large freighters”
with between 2,500 and 3,000 passengersld head for Australia’; but York (2003b),
strongly countering assumptions that under Frasistralia was more humanitarian
than under PM Howard, claimed Fra8eok swift action” against unauthorised
arrivals who used ‘smugglers’. Less than two yedter the proposals reached his
Cabinet, Immigration Minister lan Macphee namecdhezfdhese vessels, painting a
frightening scenario when introducing new legisiatin the House of Representatives.
Macphee’s laws imposed criminal prosecutions amdhharison sentences on operators
and skippers of any ‘commercial’ venture bringirsglam seekers to Australia’s shores,
but Fraser'sMiemoirsare silent about this Bill, which successfully g& both Houses

of Parliament during 1981.

3.3.1. Queue Jumpers

In analysing Parliamentary discourse, the develaoprogthe labelqueue jumper”
denoting maritime asylum seekers deserves dudiatiefirst formulated during the
arrival of Indochinese asylum seeker vessels uthdeFraser government, the label has
become a permanent fixture in political and pubigcourse, repeatedly used as a
powerful political weapon in parliamentary rhetosicd media discourse. The label
originated in 1978, and Fraser identifies the laseh distinction marker separating
those coming in through th&ont door” (Indochinese in refugee camps e.g. in Bidong,
Malaysia and Nong Khai, Thailand) from those amiythrough thébackdoor” (boat
arrivals). As Fraser statég,he solution to people coming in the backdoor waspen

the front door wider”(Fraser & Simons, 2010, p. 420). However, the tee®ds
‘unpacking’ as aNegative Other-Presentatiomhich developed as a powerfsémantic
Macro-Strategy(Van Dijk, 2000b, p. 221) by all governments sikcaser. As Van

Dijk clarifies, it is a“categorization of people in ingroups and outgrasti@nd useful as
a“division between good and bad outgroup@. 221).
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Fraser claims the label first surfaces in May 18#gigration Department
communication (Fraser & Simons, 2010, p. 417) angline in a column imhe
Australianby the ALP opposition spokesman for immigrationNDwss Cass (1978).
York (2003a, p. 28) also claims the newspaper colwas its first public use; as did
Grewcock (2009, p. 100). These assertions arenecipbut the omission by Fraser of
how his own government first used the label in M8y8 is an attempt to rewrite
history. Viviani had already publicly written in 89:

Several boats reached Darwin in April 1978 and ayMB21 people arrived, the
worst month ever for unauthorised arrivals. Theggomnent in broadcasts
through Radio Australia to Southeast Asia spokepthabout ‘queue jumpers’

and ‘strong action’ but the voyagers were not dete(Viviani, 1984, p. 83).

In communications with the author, Cass (2011)ifadsr having first learnt about the
term from a delegaténost likely from the Immigration Departmentiuring a meeting

in MacKellar’s office — a briefing on Governmensdussions with UNHCR about the
refugee situation. The meeting argubdw the ‘boat people’ were ‘queue jumpers’, for
there were [many] refugees in various refugee cdénwvpiso were‘waiting to be

resettled after escaping or being displace@ass confirms agreement was reached that
“those who languished in camps for long periodsudtidnave a prior claim to

resettlement’over those whéwere able to afford to purchase a passag€ass, 2011).

The term quickly established as a rhetorical delicgovernment and opposition. As
reported above, 1978 media reports cite opposidader Bill Hayden suggesting

paying passengers weigosing as refugeesjuxtaposing those in camps against those
paying fares, whumped the queue{Atherton, 1978). Government usage of the term
gueue jumpers was maintained until April 1979, whtatKellar toldThe Australian

that he“no longer considered refugees arriving by boab®queue jumpers(The
Australian, 1979, p. 3). The news report claims MacKellar's statement is a policy
reversal of four months earlier, when he spokeugiug jumpers when a vessel with
3,000 passengers (thklai Hong- discussed below) was reported to be headed for

Darwin.
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York (2003a, p. 28) claims Fraser’s Immigration Miter Macphee becomes the first
politician using the label in Parliament in Marc®82. Neither Fraser & Simons nor
York clarify context: Macphee does not juxtaposatkarivals against those waiting in
the camps. Unlike Cass (1978), Macphee descrilbesm@amic migrants’ trying their

luck as refugee status claimants:

...people now leaving their homelands were doingpbsseek a better way of life
rather than to escape from some form of persecutiotheir motivation is the
same as over one million others who ... migrate tetrglia. To accept them as
refugees would in effect condone queue-jumping ggants (Macphee, 1982, p.
39).

The establishment dfueue jumper”’as a rhetorical device entrenched the rhetorical
status of boat arrivals ashauthorised arrivals’ depicting them as ‘undeserving’ and
‘opportunistic’ asylum seekers breaching Australander protocols. If the label
originated in the Immigration Department as sugggsts establishment would have
represented a major victory for immigration offisiarhe'act of uninvited arrival by
boat’ further supported a punitive responsethg authorities at the borderPoliticians
gained too: the presentation of the label as aiiscicdhetorical device would have been
welcomed; it was a neatly packaged device, andyuhis label, politicians could
portray themselves as serving national interelséstabel suited nationalistic discourse
(O’Doherty & Augoustinos, 2008), supporting claiofgrotecting the border against
intruders while looking after the population, esply¢ those frightened about
‘invasions’. For immigration officials it supportddture development of the two-tiered
punishment of passengers and their travel faoligatThose that did arrive were treated
with decency under Fraser — he did not approvelgyn for compulsory detention or
withholding social benefits as proposed by the Dpent. However, Fraser’s support
for the“queue jumper”his use of the label in Government broadcastssibiak in as

an active participant in the border play, wedgevben the arch-conservatives

rejecting a multicultural Australia and those wheleomed refugees.

15 York makes this claim with the qualifier ‘possibly
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3.3.2. Stopping the boats

The Cabinet documents convey the impression thddlézKellar and the Immigration
Departmentstopping the boatsattempting to reach Australia was a primary agenda
Other sources (Martin, 1989; Morgan, 1992) confihat sinking boats and deliberate
sabotage was an Immigration Department stratediceédiGreg Humphries stated
twelve years later that in 1977 hewas given overall responsibility for responditm
Vietnamese refugees including those who soon be&gamg on Australia's northern
shores by boat...{Martin, 1989, p. 100). He admits how ‘tveas sent to Malaysia with
virtually my term of reference to stop these bdan coming to Australia...”
Humphries reveals how he, with other immigratidiicers and‘boys” actively
sabotaged and sunk boai® many occasionsin order to prevent their departure to
Australia (p. 109). In a documentary Humphries adév@bout the actions:

| was given the task of stopping these boats fromiag in Australia. That was
pretty simple, | suppose, in terms of reference,. beh, so, off | went again to

the South China Sea with a team, and we located m#&oat coming down the
Malaysian peninsula. We encouraged the Malaysiaftent them, put them in

the camps so that they could be processed. Therestik a percentage of the
boats, eh, people themselves, who were determmpdsh on to Australia. Well,
we took a pretty broad interpretation of the teohseference to stop these boats;
we did... because we had some very capable fellathstheir screwdrivers and
brace and bit. We bored holes in the bottom okthips, of the boats, and they
sank overnight, so they had to be landed. And we wery successful in

stopping many of the boats, by one way or anotkiergan, 1992).

Claimed sea voyage mortality rates in the Cabinetichents deserve scrutiny; they
played an important role in MacKellar’s justifiaati of the'boat-holding’ policy, an
assertively coordinated attempt to persuade ASE@&Ntries to prevent departure of
boats for Australia. The Cabinet documents claienBhtish estimated two-thirds of the
boats perished and cite a Red Cross official whHedmortality rates between 50-70%
(Memorandum 380, CofA, 1979c, p. 177). Viviani (498. 89) however, presenting
evidence that MacKellar’s boat-holding policy ewelly came unstuck, disputes this
high mortality. While MacKellar referred to thesigthmortality rates in public
statements, Viviani (1984, p. 95) cites an invedtan in the October 197@ar Eastern
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Economic Reviewy Michael Richardson (1979), who claims a peragatof deaths of

10-15%, suggesting that the extremely high Austreéind US estimates may have been
politically motivated.

In describing MacKellar'$boat-holding’ policy, Viviani (1984, pp. 83, 84, 89) argues
the policy may initially have been successful, ibwtas for self-interested and political
purposes — to stop the boats. Viviani also claimas $uggestions were made the Fraser
government engaged US Vice-president Walter Monafeegotiate the boat-holding

policy in Indonesia while visiting Australia in 187

Mondale’s visit coincided with the increase in btraffic to Darwin and the
gathering momentum of public criticism. Mondale ltadhe to Australia from
Bangkok and Jakarta where he had held top-levks i refugee matters. Press
reports suggested that [Australia] had approadhed)S government prior to
Mondale’s departure from Washington to ask himde his influence in talks
with President Suharto (p. 83).

3.3.3. Large steel-hulled vessels

Viviani's account (1984) of Australia’s responselie Vietnamese refugee outflow
shatters the illusion that the June Cabinet subomggled “Legislation against
Unauthorised Boat Arrivals{CofA, 1979b, p. 6) might have been prepared by a
hardline Immigration Department before being ‘réduntly’ presented to Cabinet by
Fraser's Immigration Minister. She recalls detailshe large, steel-hulled vessels
described in the Cabinet papers. Two years lateidtéir lan Macphee named these
vessels (House Hansard, 1980c, p. 2517) when intiog the legislatiom Parliament.
TheHai Hong(Viviani, 1984, pp. 85-87) appeared in the Soutim@lSea in November
1978 with 2,500 Vietnamese passengers; it causbédekwave throughout ASEAN
nations: questions were raised aljttié motive of owners, agents and captain of the
ship concerned’{Viviani, 1984, p. 85), even by UNHCR; the debatged about
whether paying passengers could be classed ase=fag all. Landing was refused by
Malaysia and Indonesia, even while many on boane weneed of medical care.
MacKellar was quick with public statemerittaiming the boat as evidence of
profiteering in the Indochinese refugee situatigp’ 85), and Australia took no action —
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nor did many other countries, even after UNHCR @@t the passengers should be

treated as refugees — a position supported by 8% Wccording to Viviani,

The idea that the exchange of money should didguadiat people from refugee
status was challenged in Australia by editorialhimpress, but MacKellar stuck

firmly to his position (p. 86).

Eventually allHai Hongpassengers were resettled by Malaysia, the USa#derand
Canada (p. 86) — but Australia played no part. laeHongdrama was not an isolated
incident. At the end of 1978 two more freightershnabout 2,700 Vietnamese
passengers aboard sought entry to Manila and Hamg Kpp. 88-89). Th&ky Luck

(* Skyluck’in Viviani) andTung Anconfirmed the fears that thi¢ai Hongwas not the

only large organised Vietnamese vessel departinghiore. According to Viviani,

As in the case of thdai Hong the Australian government promptly refused to
accept any people from the ships on the groundstthauld not ‘give support
or encouragement to schemes organized by unscuguaierchants in human
cargoes whose aim was financial gain’. Fears thedd and other freighters
might turn up in Darwin were clearly the major mvation for this approach (p.
89).

A fifth vessel, theHuey Fongs mentioned where Viviani claims involvement loé t
Hanoi government in paid departures. :

The Hanoi government had established a speciakthepat to ‘co-ordinate’
refugee exit in June 1978. The fee for each indizictthnic Chinese was 10
taels or strips of gold worth at the time about R&GED (together with additional
payments up to US$2000 for internal travel docuserithnic Viethamese
were faced with a surcharge of up to 50%, makimeg ihitial costs about
US$4000. Senior government officials played nodigart in the transactions
which were handled by Chinese businessmen fromddhélive taels of gold
were paid to the government for each adult Chiméseleft; the remainder was
for the businessman to cover the costs of the v@wag allow him to make a
profit. TheTung Anand theHuey Fonghad been part of the scheme, which
involved complicated links between the ethnic Ce@eommunities in Hong
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Kong, Taiwan and Cholon. These ships had mooredlpjpethe Mekong Delta

and taken aboard about 5000 people ‘under the @fdmeal officials’ (pp. 91-
92).

Australia assisted just once, resettling passergjele first large ‘paid passage’ vessel.
In September 1978, when tBeuthern Crosended its first voyage — after landing had
been refused by Malaysia and Singapore — Austnadide a shared resettlement
commitment with Canada and the USA to its passengko had disembarked on the
Indonesian island of Pengibu (Grant, 1979, p. 1A@éstralia refused to assist the
passengers of the boats that sailed later that tfesstdai Hong,the Sky LucktheTung
Anand theHuey Fong and Fraser refused to share the resettlemenébuwvidh France,
Canada, the USA and Malaysia, to whom it was tettarry out the protection and
settlement of the vessels sailing within Australiségion. If Australia would have
participated in the resettlement effort, respondogfNHCR'’s declarations that the
passengershould be treated as refugee¢Viviani, 1984, p. 86), it would not have
placed MacKellar at odds with the USA (p. 86). $figantly, interviews with
passengers might have produced stories of extdatr@ugh ‘exit fees’ by Viethamese
government officials; Australians might have healodut those fleeing or coerced to
depart, being forced to leave financial assetsraeprior to departure (p. 93), and
Australia might have learnt that forcible boardingy have taken place before
departure (p. 92). If Australia would have playtsdpart in resettling the passengers and
heard their stories, it is unlikely that thremigration (Unauthorised Arrivals) Bill 1980
would have been presented to the Parliament.

3.4. The Immigration (Unauthorised Arrivals) Bib80

The legislation proposed in the June 1979 Cabioetichents is listed &tegislation
against Unauthorised Boat Arrivals{CofA, 1979b, p. 6) and not, for example,
“Legislation against trafficking” The name unambiguously reflected the Immigration
Department’s agenda, and Fraser’s approval to bhedaws before Parliament reveals
his acceptance of this agenda, even in the fatteedRefugee Convention’s clearly
defined rights for such arrivals. The Immigratioagartment’s firmly established term
“unauthorised arrivals” confirmed their dim view of such vessels, but Eratid not

challenge it. The Parliamentary Librargsort Bill Digestexplains the purpose of the
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Bill is “to prevent commercial attempts to bring to Ausiaby air or by sea,

passengers who have not received previous permissienter” (CofA, 1980c, p. 1).

Thelmmigration (Unauthorised Arrivals) Bill 198@nposes ten years imprisonment
and/or a AUS$100,000 fine on owners, charteremnisgor crew who bring more than
12 people to Australia without prior authority. Tlagvs (CofA, 1979b, p. 6) would
operate with a 12-months sunset clause from praiam Immigration Minister lan
Macphee introduces the Bill to Parliament on Mag980. His introductory speech
clarifies the punishable number of unauthorizedeiagers is reduced from twelve to
five (House Hansard, 1980c, pp. 2517-2520), thatrthmber‘may be increased or
decreased by regulation(p. 2518), and that the laws will be proclaimdd&eded’,
coming“into operation on a date to be proclaimed and remia force for a period of

12 months, unless sooner repealdp” 2520).

Language analysis of the 1979 Cabinet documentpd@Agix, Table 2) supports the
claim that the Immigration Department wanted tanpaifrightening picture of boat
arrivals. Repeated usage of labels lileege vessels’ “steel-hulled vessels”
introducing concepts likérafficking” , “profiteering” , the submission had argued that
laws needed to pre-emptively deal with possiblevals. When tabling the legislation,

Macphee describes the vessels:

Towards the end of 1978 five large freighters dillgith Viethamese arrived in
parts of South East Asia. The Southern Cross samitedndonesian waters, the
Hai Hong arrived off Malaysia, the Huey Fong anel 8ky Luck showed up in
Hong Kong and the Tung An went to the Philippirtesch carried between
1,500 and 3,000 passengers who had paid to leairenttmeland with the
sanction of their government (p. 2517).

Referring to‘countries” (without mentioning Vietnam) first expelling theinwanted
populations then allowing them to leave, Macphegies thatthis sort of situation can
lead to rackets involving the clandestine impodatof illegal immigrants flouting the
laws of the country of entry(p. 2517).

According to Macphee the legislation will enable governmentto take firm,
responsible action against those profiteering flonman distress'and“provide for the



page 64
first time for adequate controls on vessels whigghtrsail without invitation to

Australia” (p. 2518). Confirming that the laws are not refeyito actual arrivals but to
‘potential arrivals’, Macphee clarifies:

We have no reason to believe that any vessel [kihd] is currently sailing
towards Australia but we cannot afford to assunagiththe future no such
vessels might try to make their way here (p. 2518).

Macphee adds that Australia would not

always be in a position to accept without queskamge numbers of refugees
who push their claims for resettlement ahead of¢haf their compatriates [sic]

who wait patiently in the camps (p. 2518).

3.4.1. Macphee: Analysis

With his speech Macphee risked that fellow MP’segorters would know the story of
the five vessels and launch a stinging critiquiisfdepiction. First, at the time of his
tabling speech it was nearly two years ago thabties had sailed in the South China
Sea, and many of the passengers might have bestiedss refugees. Second, none of
the boats had arrived in Australia. Third, MelbaisThe Agehad published an
investigation of the Viethamese ‘boatpeople’ (Grd®79); the publication included a
chapter about the five vessels (p. 108), even fieaf@a photo of théluey Fong(pp.
118-119). Fourth, a small beginning of a positiaéional discourse about the five
vessels had developed from 1978: claims that thagmg passage could not be
refugees had beénhallenged by editorials in the presgViviani, 1984, p. 86).
However, assisted by Macphee public discourse haddin the opposite direction: he
had received wide acclaim for a January 1979 pubditement. Viviani argues his
condemnation ofVietham’s involvement and reaffirming his refusaltake refugees
from large ships met almost universal approvahe Australian press(1984, p. 94).

A Federal election was forthcoming (18 October) ‘dhd political need to deter a
proliferation of large boat arrivals in Southeassia, and even in Australia, dominated
the government’s stancéViviani, 1984, p. 94). Macphee explaifeach carried
between 1,500 and 3,000 passengeltsappeared Australia’s long held and deep-

seated fear dfinvasion by hordes’needed a political response.
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Next, Macphee engages a powerful four-element inpalit listing’ (Guilfoyle &
Hancock, 2009; Guilfoyle & Walker, 2000), suggegtin one sentence the organisers
could representrackets”, the intent of the venture may represefitlandestine
importation”; continuing to depict the passengersiksgal immigrants” before
suggesting they could B#outing the laws of the country”The picture Macphee paints
bears no relationship to the facts of the four elsske had named. The Vietnamese
government had links to the organisers, they omghihe paid passages; reports
alleged forced embarkation directed by Hanoi govemt officials, while none of the
attempts to land the passengers had been “clandéstihe passengers were not
“illegal immigrants” — UNHCR had stated they ‘should be treated agyesfsi — and
the suggestion they may Houting the laws” of Australia had no foundations in fact.
Indeed, Macphee’s construct is ‘counterfactual’ {\fdjk, 2000a, p. 72) and qualifies
as a ‘persuasive scare tactic’ (Van Dijk, 2000&,3). He needs this ‘extreme case
formulation’ (Van Dijk, 2000b, p. 219; Guilfoyle &ancock, 2009, p. 124) to protect

himself from any conflicting views.

Macphee assures The House that the governtfaerthe first time” will take “firm,
responsible action'He does so by setting up a ‘modality claim’ (VaikP2000a, p.
65), where the government ‘finally’ takes actiomaft ought to be taken) in a
‘responsible’ manner. In doing so, Macphee takésiosurance’ affirming the
legislation’s validity. He does not tell The Houke government wants to “stop the
boats”; instead he claims the legislation provitesadequate controls on vessels”
thus his ‘legitimation’ (Van Dijk, 2000a, p. 54) ®res the legislation is presented as
legitimate government activity. He includes thewidat such vessetsail without
invitation”, omitting that sailing or traveling without priowitation is a usual marker
of refugee escape (Harding, 2000). Macphee howstvengthens his claim by
depicting the passengers“degal immigrants” who may soon b#louting the laws of
the country” Macphee’s depiction is essential in this contart] the frequently used
construction of asylum seekers“dlegal immigrants” and ‘Uninvited” arrivals has
proven persistent in Australia’s political discaaimn asylum seekers. Macphee’s
careful ‘subject positioning’ (Guilfoyle & HancocRP09, p. 126) returns during the
debate — other MP’s and Senators will repeat himd,@ositioning asylum seekers as
illegalsis to become an essential rhetorical device dunagy debates about those
who try to reach Australia by boat to seek protectinder the UN Refugee Charter.
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Macphee depicts the voyage organiseritasse profiteering from human distress”
Here he sets up a familiar ‘contrast structure’r(\ajk, 2000a, p. 66; Every &
Augoustinos, 2007, p. 423) between the passengkthartravel agent, arguing a
‘victimisation’ (Van Dijk, 2000b, p. 224) of asyluseekers by their travel agents. Yet
he had just offered up a generalisation abitlegal immigrants” who may be breaking
“the laws of the country” This shift is not in error or coincidental. In Mzhee’s
‘pairing’ (Guilfoyle & Walker, 2000) of voyage orgasers and passengers he intends to
sharpen a contrasthere the passenger is victimiagtile the organiseiis alow-life
individual depicted as a criminal. Likejlieue jumpers’Macphee’s pairing will occupy
a central place in the parliamentary discourse &ipeople smugglers’, developing to
the level of Topos, a“premise that is taken for granted, self-evidentlansufficient
reason to accept the conclusiof¥an Dijk, 2000b, p. 215) that the voyage orgarsise

are criminals.

Thevictim-criminal pairing occupies a central position as a rhetbdesice in
contemporary parliamentary discourses about maiisylum seekers. It requires
further scrutiny because of its strength and pensce as dopos Politicians use this
device because it depicts thencampassionateand for Macphee and others it serves
as a ‘positive self-presentation’ and is part ofiapression management’ (Van Dijk,
2000a, p. 54, 2000b, p. 223). The fact that thisagepredominantly remains
unchallenged may be linked to the absence of g-fidtiged Australian civil ‘refugee
rights’ movement which includes a fully consideftaslylum seeker rights’ framework.
Although there is a positive minority discoursaefugee rightsn Australia, where the
“right to seek asylum’is derived from thé&niversal Declaration of Human Rights
(United Nations, 1948), civil society divides itSbétween advocatesand‘activists’
where the former are more part dtampassion movemeritian the latter’'s asylum
seeker rights movement. Some proponents of iniematlaw argue that Refugee Law
itself is based on compassion rather than rigtetifying this as a weakness of the
Refugee Convention (Henkin, 1994), but this thesaentains that Article 31 dictates
clear asylum seeker rights, especially for those aiive“without invitation” and
“illegally” . Compassion alone does not define nor guarantearaversal rights, and
the absence of coherent political definitions -amy Australian political party — of
rights for asylum seekers underpins the natureusitralia’s political discourse,
especially around those who organize and facilttaégourney of asylum seekers. For



page 67
Macphee, his positioning of the passengers asngciiso belies many of the stories of
those who fled Vietnam to seek protection. Westtrdlian journalist Norm Aisbett
(Aisbett & Tanner, 1981) investigated one of thenpled and organized maritime
journeys, wheré¢aels of golda common currency for Viethamese asylum seegaid,
the way to freedom. Those who stand up and orgdimésdeparture from oppression for
themselves and their families, by whatever meamsnait considerable acts of courage.
They choose to not be victims, but instead beca@oevists’ in seeking their liberation

from persecution.

In the final segment Macphee juxtaposes two gréopsstify government policy. He
depicts those on the large vessel&afigees who push their claims for resettlement”
and pairs them tttheir compatriateg[sic] who wait patiently in the campsUsing this
‘contrast structure’ (Van Dijk, 2000a, p. 66; Evé&yAugoustinos, 2007, p. 423)
Macphee actually composegieue jumper rhetoricbefore using ave can't take them
all' construct, identified by Van Dijk as an ‘extrenase formulation’ (2000b, p. 219).
His credibility is reinforced through the use“l@rge numbers”, which builds on his

previous statement detailing passenger numbers.

3.4.2. Opposition and Bipartisanship

While Fraser’s Liberal-National coalition governnhenjoyed a majority in both
Houses in this 53rd Parliament (National Archiv309), Labor’s Immigration
spokesman Moss Cass declares Labor’s in-princygeat for the legislation (House
Hansard, 1980d, p. 520), informing the House thgosition received advance briefings
(House Hansard, 1980d, p. 533). Consequentlyetislation moves through
Parliament without obstacles. In the Lower Houst jwo Members respond to
Macphee’s tabling speech (House Hansard, 1980&pri_aroposing amendments
under Cass also forms a meager line-up of speakieesSenate seems equally
lackluster about the Bill: following introductiosénate Hansard, 1980a) by Attorney-
General Peter Durack two Liberals rise (Senate &tan4980b) and following ALP
Senator Don Grimes’ reiteration of the amendmargsgne Labor Senator responds.
After moving the amendments the debate adjournstpadard protocol to thin
Committee’stage in the House (House Hansard, 1980d, p.&81}he Senate (Senate
Hansard, 1980b, p. 446). While Labor bipartisansh@y have muted the debate, ample

evidence still emerges about fierce opposition withe ALP. Gordon Bryant MP
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expresses this unambiguously, claimintai unnecessary piece of legislation”
suggesting there atether ways of handling these problemd$Referring to Australia’s
origins, he notes atbur ancestors came without documents ... to findgef paying
little heed to the people who already lived herdé concludes by noting the sunset

clause’l hope ... it sets well and truly{House Hansard, 1980d, p. 531).

Labor's Les Johnson MP (noted as government UNgaédein 198%) stresses

Australia is“a signatory to an international convention whiclapes the onus of
humanitarianism on us in a very justifiable wajdouse Hansard, 1980d, pp. 524-525).
He cites the full text of Article 31 of the Refug€envention and suggests obligations
may rest with UNHCR and the Red Cross to facilitafegee outflows when needed,

arguing:

If we do not like the fact that people with ships enoving in to shift refugees
from the shores of Indo-China to Asian ports oAtstralia, we have to

consider who should undertake that process (p..527)

With uncanny clarity he pinpoints tfabel extremisationof the debate, suggesting the
legislation’s purpose is ttheap our venom and our hostility on the people whave in

to facilitate the transportation of refugee@s. 527).

For the Opposition, Cass proposes several amendnterdt, he notes concerns the
legislation imposes equal criminal liability on wrand skippers/masters of a vessel.
Cass argues fdreassurance that everyone will not be consideradtg’ and implores
efforts be madéto differentiate between the person really respblesand the crew
members ... innocently doing their joouse Hansard, 1980d, p. 521). Second, he
argues that the onus of proof should not be om#fiendant but on the prosecution.
Third, Cass argues that due judicial process @univented because Immigration
Department testimony at a magistrate’s hearingeaah to the imposition of charges,
avoiding normal rules of evidence. Citing the Bilass claims this creatémn
inquisition-style hearing before a magistrate ...hwiit regard to legal forms, and shall
not be bound by any rules of evidence, but mayrmfomself of any relevant matter as

he thinks fit” (p. 522). Fourth, he raises concerns about thetat prosecutions need

16 According to the online resource Wikipedia, he iasadviser to, and member of, the Australian
Delegation to the United Nations General Assemiiyl982.
Seehttp://en.wikipedia.org/wiki/Les_Johnson




page 69
prior approval from the Attorney-General. RegarsllesLabor's amendments, the

legislation passes both Houses without changes.

3.4.3. Label Extremisation

The debate includes frequent uséalbel extremisationand‘victim-criminal’ pairing.
Repeatedly the ‘contrast structure’ (Van Dijk, 2800. 66; Every & Augoustinos, 2007,
p. 423) is linked to ‘victimisation’ constructs (N#®ijk, 2000b, p. 224) in the debate.
Cass uses ‘label extremisation’, argufiag have to do something about stopping the
trade that is occurring in human bodies and misefifbuse Hansard, 1980d, p. 520)
and “..scurrilous characters bringing refugees hefp’ 522), later seeking tprevent
the traffic in bodies”’(House Hansard, 1980a, p. 431).

Billy Graham (Liberal, Member for North Sydney) saerelated illegal migrant
smuggling illustrations when arguing the debatdst®éth people who engage in
criminal operations”.He claims theyprey upon their victims”and offer entry
“provided so much money is giverReferring to*Mexico and the USA'where they
take“millions of people” from “one country and into anotherivorking “highly
organized” (House Hansard, 1980d, p. 528), his ‘extreme fraseulation’ (Van Dijk,
2000b, p. 219; Guilfoyle & Hancock, 2009, p. 12dglss an unrelated ‘authoritative
source’ (Van Dijk, 2000b, p. 215) on the other safléhe world. Peter Falconer (Liberal,
Member for Casey) argues the legislation tarjet® would traffic in human lives,
namely, those of refugeegising'victim-criminal’ pairing as ‘impression management’
(Van Dijk, 2000a, p. 54, 2000b, p. 223) and contim&hose who would seek to profit
from the tragic circumstances in which those reéggind themselvegHouse Hansard,
1980d, p. 522). Using contrast structumagketeersvs ‘small boatsj he wondersow

to distinguish between racketeers and the occupairgmall boats’claiming they
arrive“on a spontaneous basisbeing“small fishing vessels”Suggesting a ‘national
threat’ he suggests small boad® not really constitute the same sort of threaspd on
Australia by large vessels containing ... 3,000 pebfbp. 523-524).

Gordon Bryant (ALP, Member for Wills) doubts thesdefor the legislation,
“wondering whether all of this is necessary. Hownyaf the people on those ships
have been involved in what | might call the vultsige of the refugee system? Are we

not using a sledge hammer to crack a nut in trgges and putting on the statute books
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a piece of legislation which | think could be besscribed as draconian..(House
Hansard, 1980d, p. 529).
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3.5. Arrival and Deportation of the VT838

On February 24, 1981 the legislation gains Royalefss (House Hansard, 1980a, 1980Db,
1980d, p. 1087), before it went dormant in accocdanmith the intent to seek
proclamatiortif and when needed”That did not take long. Seven months later
Governor-General Sir Zelman Cowen signed the pnoateon. The VT838 had been
spotted and was on its way to Darwin.

An 18 September phonecall from Malaysia’s UNHCRtstralia may have sealed the
fate of the VT838: it had sailed via Malaysia, &dHCR’s suggestion to not proceed
to Australia but remain at the Pulau Bidong retigamp (House Hansard, 1981) was
declined (Oct. 7: Sydney Morning Herald, 1981, p A/surveillance aircraft was
deployed and HMAS Assail monitored the vessel (Mam Territory News, 1981),
while Macphee confirmed that th@migration (Unauthorised Arrivals) Act 1980
(CofA, 1980b) was proclaimed on September 30 (Héimesard, 1981). With this,
Macphee had also compelled the discourse diredtienpassengers and crew now had

to “fit the Bill” — and any findings had to justify proclamation lod tAct.

A combination of ‘departmental sources’ and padtatements by Macphee rapidly
achieved this change in media discourse. InitiddgNT Newswvas gentle, mentioning
the boat's'unofficial entry” rather than “unauthorised arrival” (Northern Tenry
News, 1981, pp. Oct 5, p. 1); tR@anberra Timeglaimed‘passengers would be
accepted as refugeeg¢Canberra Times, 1981). Within days two allegegharsers, 47-
year old Tho Tu Knanh and his 46-year old wife Hu@uc Tai were detained in
Darwin police cells, while headlines screandohey Found on ‘Refugeesifter
reports claimed passengers carried up to $US250€8sh (Northern Territory News,
1981). Following this report Macphee claimed thag‘mot come directly”from
Vietnam (Canberra Times, 1981), invoking the UN @anrtion clause justifying claims
rejection. Passengers’ physical conditions werengee‘too good” for refugees, and
“too many healthy young men” were amongst themhWitveeks Macphee’s
allegations of dextremely serious racket{Canberra Times, 1981) completed the

vilification process.

None of the accusations made against crew andmgEsewere tested in court, nor is

there evidence of a “magistrate’s hearing” undertéims of the Act. A December 16
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headlined reporftBogus boat people on their wayNorthern Territory News, 1981)
clarified the organiser was servetllatice of Determinatiomand ordered to repay
$165,000 in government costs, preventing his reyaitAustralia. The group was
deported to Taiwan on a QANTAS flight during Chmsts under a media ban.

The treatment of the VT838 and the deliberativensralisation of organisers, crew and
passengers marked an unsavoury end to Australiatedfmese boat arrivals. The
‘removal’ of the passengers from Australia woulddaeen possible without the grave
yet untested allegations Macphee, in concert witmigration officials, had unleashed.
Political and media discourse (Barker, 1981) sthiteview Vietnamese refugees as
“economic migrants”while Macphee was finalising major refugee polityanges
(Macphee, 1982). Since the start of the Vietnametryee outflow, the western world
regarded everyone as ‘refugees’ without testingalaaims — a strategy endorsed by
UNHCR. While this appeared generous, it undermthedprinciples of the UN
Refugee Convention, granting refugee status inidnscately to all. This issue is
critically explored in a review of theomprehensive Plan of Actidny Hathaway (1993)
who accuses UNHCR of undermining itself during thesiod. When the VT838 arrived,
Australia was developing policies to replace tHaaeket approvals with a claims
testing process dindividual status determination'Macphee, 1982). Macphee
repeatedly denied any relationship between thediatiee VT838 passengers and his
policy review, but motives remain open to interptiein: it seems likely that
immigration officials wanted to close the book be tndochinese refugees, as policy
changes aimed to grant entry only to those qualifyor family reunion reasons (see
Macphee, 1982).

Thelmmigration (Unauthorised Arrivals) Act 19§CofA, 1980b) was proclaimed as
soon as impending arrival of the vessel was redp#gethorities used powers to detain
the accused organisers, yet none of the accusaganked a court; nobody was charged,
no allegations were tested. All passengers and aen@ deported; none of their

finances were confiscated. Perhaps most importahiy\/T838 saga affirmed the sole
discretionary power of Australia’s border officialgho had been able to prevent entry
into the country of those who were, to achieve émd, depicted as border criminals.

They had achieved this power by excluding any styudf the courts.
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3.6. Conclusion

The first sections of this chapter provided evidetiat State measures in response to
the arrival of maritime asylum seekers were pdytiaformed by deep-seated
convictions that non-Caucasians such as Chines#ddshe kept out of Australia as a
predominantly white and British nation. It also @ed that the historically powerful
Immigration Department ignored caution with resgedhe treatment of ‘unauthorised
arrivals’ as defined in the UN Refugee Conventioirscle 31, which urges signatory

states to not punish illegal arrivals or discriniehagainst them.

Further, it argued that most measures proposdtketériaser Cabinet in 1979 in
response to boat arrivals can be viewed as a téenfpliafuture policy directions dealing
with such arrivals. The chapter argued that thedbtepent of Immigration maintained
its powerful and influential role in presenting maénot all of these proposals for
policy directions. The chapter presented evideri¢keofirst State response to boats
arriving from Vietnam under the Fraser governm&hese included policies to stop
boats from arriving in Australia and sabotage vissseMalaysia; the strengthening of
‘border protection’ and, by means of establishimgExclusive Economic Zonshifting

the border 200 nautical miles from the shoreline.

Measures aimed at influencing public discourseuidetl the promotion of negative
stereotypes of asylum seekers and the establishohtattremised labels’depicting
organisers of ‘commercial’ maritime asylum seek&yages and their passengers. Using
Critical Discourse Analysis the chapter analyseddévelopment of such negative
depictions in parliamentary discourse and how the=e used as rhetorical devices to
justify government actions. It argued how"uictim-criminal” pairings the travel
organisers were depicted ‘@saffickers” and“racketeers” and the passengers as
victims. However, outside suchictim-criminal” pairings passengers were depicted as
“illegal immigrants”, “lawbreakers”, “subjects of clandestine entryéind“queue
jumpers”. The chapter analysed the parliamentary debataistiralia’s first legislation
imposing criminal sanctions on crew and skipperngadfl voyages. It found that

Fraser’s Immigration Minister presented a ‘courgetdial’ depiction of fivéLarge,
Steel-hulled Vesselsh order to justify the legislation. Faced witmaomunity hostility
about Vietnamese boat arrivals in the contextlobaning election, the Fraser

government imposed harsh criminal sanctions on geyaganisers of ‘commercial’
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refugee voyages. In this it used the Australiam@ral Code for electoral survival,

whereas its sole purpose is to ‘fight crime’.

3.6.1. Research Questions

This section lists the four research questionspaadents evidence drawn from the
Parliamentary Debate of th@migration (Unauthorised Arrivals) Bill 198&nd other

relevant material from this chapter in the respenedhese questions.

1. How did politicians inform themselves of the intational phenomenon of
‘people smuggling’ and what knowledge did they hakthe nature of ‘people

smuggling’?

This chapter has presented evidence that the patgenof the status of the ‘five large
vessels’ underpinning the Bill and its debate iniBaent is based on ‘counterfactuals’.
During the debate of the legislation, one MP reféio unrelated migrant smuggling
ventures in the USA. The vessels were depictétraf$icking” ventures by the
Immigration Department in submissions to the Fr&adinet in 1979, and presented by
Immigration Minister Macphee dsackets” or “racketeers” to Parliament in 1980,
while passengers were described as victfitlegal immigrants”, “lawbreakers”,
“subjects of clandestine entry@ind“queue jumpers’ While an Australian book
containing a media investigation of the vessels peddicly available, the Fraser
government maintained its counterfactual presemaif the large vessels and its
negative depiction of passengers and venturesder ¢o pass legislation that imposed
criminal sanctions on the travel organisers. ThHeyse to falsely inform themselves, the
Parliament and the public for political reasonsgthwith an election they presented the
legislation as a political construct to silencerfalout the'Large, Steel-hulled Vessels”
carrying thousands of passengers, and they presth@degislation as a response to

hostile community opinion about boat arrivals.

2. When considering the legislation, did politiciammsider that ‘people
smugglers’ generally bring asylum seekers into Aalist as a UN Refugee

Convention signatory?
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The Fraser government was aware of UNHCR statentleaitshe passengers of the
‘five large vessels’ should be treated as refugeéss and Senators repeatedly asserted
that the legislation under debate did not targeitgees but crew and skippers.
Nevertheless, in rhetoric during the debate oleheslation, government and opposition
representatives maintained their negative depistairthe passengers as ‘queue
jumpers’, illegal immigrants and lawbreakers, asddirhetorical devices depicting
them negatively because of their association tedhbey depicted as “traffickers” and

“racketeers”.

3. Did politicians consider that lesser criminal ligi#@s may exist for boat crew as
opposed to organisers during the debate?

Amongst the amendments proposed by the Labor Oposvere considerations that
distinctions should be made between skipper anceowihboats and the crew
“innocently doing their job” None of the proposed amendments were considered o

accepted by the Fraser government.

4. Were the passengers negatively depicted by asgoclzcause they had arrived
using smugglers, and did Article 31 of the RefuGeavention play a role in

legislative considerations?

Passengers were frequently negatively depictedusedhey were associated with the
ventures deemed to be “trafficking rackets”. Theyrevdepicted as victims, illegal
immigrants, lawbreakers, clandestine entrants aredig jumpers. One Member of
Parliament, Leslie “Les” Royston Johnson AM (MemfmerHughes) referred to the
Refugee Convention: he cited the Convention’s Agtl in its entirety during his
speech, where he called on UNHCR and the Red @da&e action, arguing that if
refugees need to leave countries, the High Comanmissifor Refugees has
responsibilities to assist them. No other Parliatewéan responded to this MP or made
any reference to Article 31, but several times Mitid Senators affirmed the legislation
did not target the passengers.
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4. The Howard Government and human rights

4.1. Introduction

The previous chapter established that the firstarof asylum seeker vessels from
Vietnam triggered hostile community reaction andat&re depiction of those arrivals
by Australia’s political elites. It presented evide that the Fraser government and the
Immigration Department collaborated to develop sofm&ustralia’s most persistent
rhetorical devices such as tlgpieue jumper’label to justify government measures and
to influence public discourse. The chapter esthbtishat government measures
included policies to stop boats from arriving insialia, including the sabotage and
sinking of vessels in Malaysia. Further measurekided the strengthening of ‘border
protection’ and, by means of establishing Exelusive Economic Zor{&EZ), shifting
the border 200 nautical miles from the shorelinge Fraser government justified
establishment of the EEZ using manipulative rhetdrilevices depicting the entry of

Vietnamese asylum seeker vessels as amongst‘dligal activities”.

The previous chapter also explored declassifiedich@nts including submissions
presented to Cabinet during 1979. It argued thatynpaoposals suggesting harsh
penalties for passengers, crew and skippetsr@uthorised arrivals” contained in
these documents can be viewed as a template toefpblicy directions. Further, the
chapter analysed the parliamentary debate of Alistdirst legislation imposing
criminal sanctions on crew and skippers of paidag®gs, thémmigration

(Unauthorised Arrivals) Bill 1980This analysis established that parliamentary
discourse included rhetorical devices promotingatigg stereotypes of asylum seekers
and the establishment t#xtremised labels"and“victim-criminal” pairings when
politicians depicted organisers of ‘commercial’ itiare asylum seeker voyages and
their passengers. Fraser’s Immigration MinisterN&atphee in his May 1980
introductory speech, supported by government MR&$enators during the
parliamentary debate of the legislation, preseatedunterfactual’depiction of five
“Large, Steel-hulled Vesselsthich he used to justify the legislation. Facethwi
hostile community opinion about Vietnamese boavals and negative media opinion
about the *five large vessels’ the Fraser goverrinfearing an electoral backlash prior
to an upcoming election, chose to impose crimiaatsons on the facilitators of
‘commercial’ asylum seeker vessels. In this it uedAustralian Criminal Code for

electoral survival, whereas its sole purpose ifidht crime’.
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Chapter Four represents an eagle-eye overviewnoé geertinent issues relevant for this
thesis emerging from the Howard government’s respda human rights and maritime
asylum seekers. The chapter is by no means an stwe@summary of the Howard
government’s responses to human rights in the yg@sning its administration (1996—
2007). To do so, would not do justice to one of thal&’s longest continuous
government administrations; the material preseimehlis chapter merely attempts to
cover some aspects relevant to the issues addnesdesl thesis. Its inclusion in this
thesis is necessary for two reasons. First, thetaexchapters analyse political
discourse and parliamentary debates of two legrsl&anti-people smuggling”
measures; both measures passed into law undestiheHbward government, and an
overview of his government’s broad philosophy aegponses to human rights is

justified.

Second, Howard’s response to boat arrivals prithéa2001 Federal election triggered
one of the most divisive debates about the treatwigboat arrivals’ in recent
Australian history. Refugee advocates turned iotwiats, lawyers turned into
advocates, academics marched in protest rallie@scates became authors, reporters
wrote award-winning books, while retired public\serts and diplomats raised their
voice — all vehemently protesting Howard’s asylwselksger policies. While hostile
rhetoric about asylum seekers in public media states by his Immigration Minister
Philip Ruddock triggered ongoing controversy (EiteBi008), a rapidly growing body
of literature developed covering the wide rangessifies raised by Howard’s asylum
seeker politics. Howard’s 2001 military responsanaasylum boat rescue at sea by
Norwegian containership ‘Tampa’ became a natiamggér point (Brennan, 2003;
Marr & Wilkinson, 2004) while the foundering of asylum seeker vessel en route to
Australia seemingly ignored by government authesisparked a major exploration by
a retired diplomat (Kevin, 2004). Others gave tastiy and collated voices from
advocates and refugees (Mares, S. & Newman, 2Q&afr&v, 2005) or conducted
investigations into the circumstances of detenfi@mskman, Latham, & Goddard, 2008;
O'Neill, 2008). Arguments were built to define Aadia’s treatment of unannounced
arrivals as &tate CrimgGrewcock, 2009) while a prominent barrister acytreat
political rhetoric and government spin developegsvand means of embedding
obfuscation and denial (Burnside, 2006). Some weoteprehensive overviews or
updates of Australia’s response to asylum seek&gl{lan, Minns, & Wells, 2005;
Crock, Saul, & Dastyari, 2006; Lusher & Haslam, 20Blares, P., 2001); a teacher
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wrote about traumatising experiences in Woomegisate detention centre (Mann,
2003) and a journalist revealed how asylum seekdfered while detained on the
remote Island nation of Nauru under Howard’s s¢edaPacific Solution’ (Gordon,
2005). A high-profile asylum seeker case, publddpicted by Minister Ruddock in
multiple media interviews with highly charged neg#y, mobilised the case lawyer
who successfully sued the Minister and compiledntia¢erial (Everitt, 2008). Others
attacked what they portrayed as Howard’s assaultustralia’s public debate (Matrr,
2007) or argued that the media failed to vigorowglgstion the issues (Manne, 2005),
while the torturous aftermath effecting those wiad been deported triggered new
research and international investigations (Cork&05; Manne & Corlett, 2004;
Nicholls, 2007).

In such a highly charged environment, it seemsisen® identify both John Howard
and Philip Ruddock politically insofar their potisi are relevant for this thesis. This has
been achieved in three ways. First, Howard’s pulgléponses to human rights and
human rights treaties are unambiguous from pubditements throughout his political
career, and some of these have been presentad chtpter’s first section. The
relevance of this section is reinforced in the sélcgection of this chapter, which
discusses a major 1998 investigation into humdmtsigreaches in Immigration
detention facilities, particularly in Port Hedlar, Human Rights and Equal
Opportunities Commissioner Chris Sidoti (HREOC, 899 he decision to include this
report is not arbitrary: it is frequently cited thg the parliamentary debate of the
Migration Legislation Amendment Bill (No. 2) 1986alysed in Chapter Five.
Additionally, the report depicts the treatmentuwhauthorised arrivals” by the
Immigration Department. Since 1991 they were cosqrilly detained after arrival
following the Keating government’s decision to aducemandatory detentiofor all
boat arrivals (Jupp, 2002, pp. 183-186). The HRER&@ort is a stark example of the
damage this imprisonment inflicted on those dethered how government officials

treated them with arbitrary disdain.

The final section presents extracts of one of itls¢ $peeches by Howard’s Immigration
Minister Philip Ruddock. When Ruddock, at the tiofevriting the Father of the

Housé’, became Immigration Minister in 1996, he had sgimeAustralia’s Parliament

" TheFather of the Housi Australia’s Westminster system is the parliatagan with the longest
period of continuous service
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for more than 23 years, first elected in Septem®&3. Consequently, he was an
experienced politician. In addition, he was theydmimigration Minister under the
Howard government, serving this portfolio for theation of all Howard government
terms. Ruddock proved to be a seasoned orator astenof parliamentary rhetoric.
Using Critical Discourse Analysis this last secteralyses extracts from his June 1996
Refugee Week speech. The analysis highlights lei®rical constructs denoting
maritime asylum seekers ‘alegal arrivals” . As a vocal long-term Immigration
Minister, his depictions of detained asylum seeksigate the Howard government’s

political directionsvis-a-visasylum seekers.

4.2. The Howard government

Prime Minister John Howard led a conservative Lalb&tational Coalition government
for eleven years, winning office following the Mar2, 1996 Federal election.

Howard’s ideological positioning found ongoing eggsion in legislation passed under
his government relating not just to asylum seeksrsinauthorised arrivals’, but also to
broader human rights issues, and to human righteuments and their place in
Australian society. Howard’s response to policraplemented before he became Prime
Minister have been extensively recorded and rewieWwer example, he was Malcolm
Fraser’'s 45-year old Treasurer in 1979, when uttdeFraser government proposals
responding to boat arrivals — as described abavere discussed in Cabinet. In this
role he was privy to all discussions and Cabin&bdgations. In hidolitical Memaoirs

Fraser reveals how Howard showed concerns abourttiies of Indo-Chinese refugees:

John Howard sat silently through the debate, llédiup to me afterwards in a
corridor and said, “We’re not going to take too mahthese people, are we?”
And 1 just looked at him and said, “John, we haw& had a debate in cabinet”.
And he said, “Yes, but we're not going to take toany of them, are we? It is
just for show, isn't it?” (Fraser & Simons, 2010425)

Fleay (2010) argues that Howard had voiced opmwstt Asian immigration and
increased refugee intakes, and that he ‘reportéwdigl’ been the only opponent to
Fraser’s decision to accept Indo-Chinese refuge@876 (pp. 1-2). Fleay also provides
evidence of Howard’s dissent over the role of imé&ional law and UN treaties in
Australia. She cites a 1993 speech by Howard (1888)e he'had decried
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Australia’s ratification of ‘so many internationabnventions and treaties’ ¢laiming it
had led to arhassive erosion of national sovereighty.this speech Howard left no
doubt about his views of UN treaties, arguing #thastralia’s sovereignty would be
curtailed as a result of them, and he bemoanedePvimisters Hawk® and
Keatind¥s ratification of the Optional ProtocQUNHCHR, 1966c) to the International
Covenant on Civil and Political Rights (UNHCHR, B3§“to allow Australians to
litigate their differences before a UN Committgeloward, 1993). Fleay also argues
that in 1975 John Howard had opposed Prime Min{Stargh Whitlam’s'efforts to
enshrine obligations of the UN Convention on thentlation of All Forms of Racial
Discrimination(UNHCHR, 1965)n Australian legislation,”’(Fleay, 2010, p. 1) and
how he had led the opposition to the Racial Disration Bill and subsequent Act
(CofA, 1975).

Both Howard’s early positioning under Fraser argllaier statements confirm that he
was aconservative’Prime Minister in the traditional sense of the eygreferring to
conserve the old and resist the new. Howard mushberstood in the context of his
opposition to Fraser’'s multiculturalism, his reaiste against Whitlam’s racial equity
legislation and his reluctance about the intakéheflndo-Chinese under Fraser: he
embodied the old, and he was an example of a pgdtdipresent desire in the mind of
some, for an undoing of the political changes ef1B70s and a return to the time, as
argued above, of the days whgm many, it seemed, it would always be that way;
Australia would always be British and whité¥organ, 1992). According to Jupp (Jupp,
2002, pp. 106-107) Howard affirmed his predisposgiabout multiculturalism in 1988,
and he argues that Howard’s political assertior@rd Australia(Howard, 1988)

marks the end of political bipartisanship in redatto multiculturalism and immigration.
Howard’s rejection of multiculturalism was shargddome far-right groups in Australia
as well. Such groups maintained their presenceustralian society following the
changes under Whitlam and Fraser. In May 20hk Australiarfeatured an opinion

article by John Pasquarelli, who acted as advis@rte Natiof’ leader Pauline

18 |_abor’s Federal Member for Wills Robert James tReb” Hawke was the 23 Prime Minister of
Australia from 5 March 1983 to 20 December 1991

191 abor's Federal Member for Blaxland Paul John Keptvas the 24 Prime Minister of Australia from
20 December 1991 to 11 March 1996

%2 One Nation is a far-right and nationalist politiparty in Australia, experiencing its ascendancyhie
late 20th Century. It was formed in 1997 by Paultason, David Oldfield and David Ettridge
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Hansofri* in the late 1990’s. He wrote with poisoned disdiout the end of the White
Australia Policy and the beginning of multicultusah:

The years of Al Grassby, Malcolm Fraser, Petro Gieorand all the other
multiculturalists who linked arms with their leftyates in our schools,
universities and parliaments and imposed theirioersf a Brave New World
on the rest of us (Pasquarelli, 2011).

Howard was too politically astute to publicly exgsesuch views, but as Prime Minister
he was accused of adopting racist One Nation gsli¢tleay argues that the Howard

government’s response to human rights bodies was

...reminiscent of the arguments of Australian goveznta from the late 1940s

to 1972, particularly those of the Menzies governtiEleay, 2010, p. 167).

Australians elected John Howard as Prime Minigieefeven years over four
government terms (1996-2007). This could be talseeevadence that Australians had
not fully embraced a multicultural Australia anddhreot moved to a position where they
accorded a significant place to international humgints instruments or valued them as
foundations for Australian society. Previous goveents had made considerable
achievements through Australia’s accession to dritations Conventions and by
ratifying UN treaties — although most had also sh@ambivalence in their commitment
to the role of the UN and human rights instrumés¢® Fleay, 2010). Consequently,
when he came to power, Howard would predictably@glta government position
where United Nations treaties and associated Alistirauman rights bodies were
viewed as ‘interfering’ with the governing of theuntry — rather than that they ‘added’
to the governing of Australia. Soon after winnirfgoe, the Howard government
introduced théHuman Rights Bill” (SLCAC, 1997) attempting to reduce power and
influence of the Human Rights and Equal Opportasittommission (HREOC) by
reducing the number of Commissioners and by rengowspower to intervene in court
cases (see Fleay, 2010, p. 173). One of the chasgesesult of this and later
legislation, changing some HREOC functions andcstines, stipulated that the

% Hanson, a Liberal Party candidate for the se@déy (QId) at the 1996 federal election, was
disendorsed by the party shortly before the elastidue to comments opposing “race-based welfare”
published in a local newspaper in Ipswich (Qld)g&elless of her disendorsement she was successful
and was elected as an independent Member of Pariam
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Attorney-General would need to approve Commissid@rventions in court

proceedings involving human rights or discriminatissues.

Within this context, the Howard government wasliite give more weight to the long-
held border officials’ view on ‘unauthorised arris’ahan promote discourse congruent
with the UN Refugee Convention, or to commit to ihdpired international refugee
law (Goodwin-Gill & McAdam, 2007; Hathaway, 200K)was more likely that a
political discourse depicting maritime asylum seskas ‘illegal immigrants’, ‘unlawful
entrants’ and ‘unlawful non-citizens’ would be vigasly pursued. Maritime entrants
were more likely to be depicted as ‘border breaghard as ‘invaders’ arriving without
prior entrance permission than as persecuted hineiags at the border activating their
protection rights under UN terms. Consequently Vviee of their voyage facilitators

would be a function of this depiction of maritimgyalim seekers.

4.3. Those Who've Come Across the Seas

Two years after the Howard government came to péwstralia’'s HREOC released a
major report resulting from complaint investigasaonducted in Australia’s
Immigration detention centres. Viewed from a humights perspective, the report
would have been unwelcome by the government. Howardlook on human rights as
outlined above was clear, and even while HREOCamaA&ustralian-legislated body
rather than a European United Nations authorityv&td had begun to curtail its
national power and influence since he came to poeoverview of some points the
report made has relevance: during the parliamentalate of thigration Legislation
Amendment Bill (No. 1) 1998everal Senators and MP’s make references toingl

their speeches.

The 184-page repofThose Who've Come Across the Seas: Detention atithorised
Arrivals” (HREOC, 1998) was written with forensic precisspnHREOC’s Human
Rights Commissioner Chris Sidoti. At the outset] egferred to in all chapters, the
report unambiguously outlined how its governmenhdade under the 1986 HREOC
Act (CofA, 1986) compelled it “by law” to take reuntial action if the human rights of
someone in immigration detention were breachedetail, the reports stipulated that
its jurisdictional mandate extended under the Adhe International Covenant on Civil
and Political Rights (UNHCHR, 1966a), the Convemtim the Rights of the Child
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(UNHCHR, 1989), the Convention Relating to the @&aif Refugees and its 1967
Protocol (UNHCR, 2006), the International CovenamtEconomic, Social and Cultural
Rights (UNHCHR, 1966b) and the Convention agaimsture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (UNRCED84).

Those Who've Come Across the Sgas the report of investigations of dozens of
complaints against the Immigration Department &ed(then) detention services
provider Australian Protective Services (APS). Thiected data spanned more than a
decade, from 1989 onwards. Of all 58 complainteikexl since 1989, 29 were from
‘boat people’, and at least 23 of these originatedort Hedland (HREOC, 1998, p. 5).
There were complaints of physical assault by AR8réport detailed that APS
breached the detention centre guidelines, thantin@gration Department breached the
Migration Act and, for example in Port Hedland, tBepartment’'s own Port Hedland
Station Instructions’(p. 131). Seventeen complaints were received aiomals — or
groups of arrivals — who had come from The Peopgk&public of China.

The fact that many were Chinese arrivals, a sedgnmgnor detail, warrants noting in
the context of this chapter. The detail standsiegndontext of Australia’s historical
responses to the presence of Chinese, and gamBcgigce in the context of earlier
statements, comments and opinions expressed by Rimster John Howard about
Australia as a country for ‘Asians’. A June 199%g@mment report (Moore-Wilton,
1999) includes a table showing that of the 2,93fpfeewho arrived by boat in Australia
between July 1, 1990 and May 20, 1999, 2,335 pagessior 80 per cent arrived from
China. Many of these had come from the southerné&da provinces while others were
Sino-Vietnamese (HREOC, 1998, p. 6). The arrivdhese groups was complicated by
1994 legislation, th#ligration Legislation Amendment Act (No. 4) 19@4fA, 1994).
This Act stipulated that asylum seekers, includangp-Vietnamese, who had been
resettled under theomprehensive Plan of Actigeee also Hathaway, 1993) could no
longer claim refugee protection (McMaster, 2002,%p91) in Australia from 27
January 1995. Many hundreds who arrived afterdate were detainéth isolation

and incommunicadobefore deportation; Australia wésirning around boatloads of
Chinese”(Committee Hansard, 1996, pp. 174-175). Evenhsonobtion that Chinese
boat arrivals would — and perhaps, in the eye®wfes“could” or “should” — be treated
indifferently or with less regard than othéecause of their nationalityeeds further

consideration.
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During the 1990s the Immigration Department systerally undermined basic human
rights standards for boat arrivals in grotesquesw8REOC noted that since mid-1994
(HREOC, 1998, p. 25), Port Hedland centre managesieply stopped informing new
arrivals that legal assistance was availdatel only provided it at the request of the
detainee”(HREOC, 1998, p. 5). The report claims ttadtnost 70 per cent of the
complaints received from Port Hedland raise theésef the accessibility and/or
quality of legal advice(HREOC, 1998, p. 205). It does not take much imaigpn to
consider what this meant for the Chinese, who waligely to speak English, who
would have been unlikely to know anything about thalg&a’s legal system, and who
had not grown up within the comfortable surrounfiswoman rights protections in their
homeland. Interpreters were available to all de@iarrivals, but the HREOC report
details how a minor misunderstanding over a piédeud in the dining room escalated
into allegations of physical assault of a femal@auee by detention officers and how it
“turned a minor event into a major security incidefHREOC, 1998, p. 94) because
detention staff and management were unable toyioal on interpreters to bridge the

language batrrier.

While all maritime arrivals receive an ‘intake inteew’, immigration officers’ bias can
easily enter the process of seeking to assess ifdfligee protection obligations are
invoked. This hinges on ‘the right word or word8f:no-one in a boat group says
words that could engage Australia’s protection ghtions, the whole group is
returned” (HREOC, 1998, p. 23), and the report notes tlah ft 996 onwards, most
boat arrivals from China were removedthout obtaining independent legal advice or
applying to stay in Australia{HREOC, 1998, p. 23). That this bias was presedt a
that it had almost led to the deportation of Chenagivals who had rightful
entitlements to protection, was noted in the Seimatiee June 1999 debate of the
Migration Legislation Amendment Bill (No. 1) 1989 Greens Senator Dee Margetts
(Senate Hansard, 1999e, p. 6845). The 84 passerfgbesCockatoo’ were about to
be deported in November 1994, but last-minute lagaice ensured that 32 of them
successfully claimed asylum in Australia. The Senstated:

It almost defies belief that we could be doing thristhe basis of efficiency or

some odd idea of justice. In other words, aroungeOcent of those people who
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have now been granted refugee status in Australiddvhave been deported
(Senate Hansard, 1999, p. 6845).

HREOC’s damning report was not just an indictmdrihe Immigration Department’s
arbitrary treatment of the predominantly Chinesatlaorivals; it also exposed its
culture of autocratic self-rule. The departmefie-screening interviews(HREOC,
1998, p. 24) divided boat arrivals into two groupased on this interview, one group
became ‘potential refugee claimants’, while thesotiroup kept their original label of
‘unlawful arrivals’ or ‘illegal entrants’. It appesathat not only the majority of boat
arrivals but also all Chinese arrivals were paittheflatter group: it assisted the
maintenance of the department’s status quo thatasggals should be labelled as
“illegal arrivals” , and it justified its contention that no furthegl advice should be

provided to those ‘screened out’ from refugee mtxde under the Refugee Convention.

The HREOC report should have been a wake-up aditating that the department was
acting more within its role as ‘border guards’ tlzena government authority charged
with the application of Australia’s most frequendgtivated human rights instrument,
the UN Refugee Convention. Regrettably under theddd government those arriving
by boat seeking safety from arbitrary rule weréhia prevailing political discourse
described as “illegal arrivals” and “illegal enttgh In this context, the HREOC report
is likely to have been a central factor leadingh drafting of théMligration

Legislation Amendment Bill (No. 2) 199&ter presented as thigration Legislation
Amendment Bill (No. 2) 199&fore passing both Houses aslthgration Legislation
Amendment Bill (No. 1) 1994 is likely that John Howard'’s direction andent for the
place of human rights monitoring in Australia was anly supported by his
Immigration Minister Philip Ruddock, but also appded by the Immigration
Department. Actions by HREOC lawyers in Immigratidepartment affairs who, as
government Senator Rod Kemp would claim in a Sesagech;subvert the intention
of the Migration Act”’(Senate Hansard, 1996b, p. 1884) were not appeecia

4.4. A Refugee Week Dorothy Dixer
Howard’s Immigration Minister Philip Ruddock was@asoned politician and

experienced rhetoritician. Approaching the celabradf his fortieth anniversary of

continuous service in the House of Representativése time of writing, Ruddock
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already had more than two decades political expeeievhen Howard appointed him to

the portfolio.

During the last week before the 1996 winter reckBsister Ruddock ensures
Australia’s refugee resettlement is raised in Barént. UN Refugee Week starts on
June 21, and Ruddock has arrang&beothy Dixerfor the Member for Petrie, Ms
Teresa Gambaro — a newly elected Member. Ms GaristizdaoJune question also
foreshadows Minister Ruddock’s aims with tidedicial Review Bill” which he would
introduce to Parliament in May 1997: this Bill sbtigp “severely restrict access to
Federal and High Court judicial reviews of negatagministrative decisions{CofA,
1998).

In response to Ms Gambaro’s question, Mr Ruddooknds the House that it is
Refugee Week, before claiming Australidassisting bona fide refugees"Of course
Australia has been very generous in a number obwagnsuring that people who have
been displaced and persecuted are resettled inrdlisst (House Hansard, 1996, p.
2555). Ruddock deliberately chooses this openinghi® speech, displaying generous
‘national self-glorification’. Van Dijk affirms than “parliamentary speeches on
immigration, positive self-presentation may roulynge implemented by various forms
of national self-glorification”as"praise for the country, its principles, history dn
traditions” (Van Dijk, 2000b, p. 220).

Ruddock does not present details about Austragj@rserosity, nor does he quote
refugee resettlement facts or figures. His gersatibin is an essential introduction to
what follows. Rhetorically, Ruddock not only offessme national glory and claims of
Australia’s ‘humanitarian perspective’ (Van DijiQ@Db, p. 219) but he also presents it
as what Potter and others have called a ‘stakeulation’ (Guilfoyle & Walker, 2000;
Potter, 2004, p. 212; Wetherell, Taylor, & Yate802, p. 155): he takes out insurance
against any undermining of the strong claims hegmis following the introduction. He

continues:

| think that we need to look at the way in whiclmgopeople come to Australia
and seek to advantage themselves by accessingapregnat are there for those
who have particular needs. There are a large nuoflErople who enter
Australia illegally. Many more come here outlinicigcumstances such as a
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bona fide visit leading to them being able to asd&sstralia. Then of course
they seek to stay here, often not advancing angsléor protection but simply
wanting to access a system that enables them $s pl@ms that are not bona
fide (House Hansard, 1996, p. 2555).

In this paragraph Ruddock asserts a diwxe (need to look at the way'to question the
integrity of “some people’who“seek to advantage themselvesie alleges they use
services they are not entitled to, claiming they designedfor those who have
particular needs’ As he continues he generalises (Van Dijk, 20pfag0-61) when
claiming a‘large number” have enteretillegally” , before stating th&many more”
arrive through'bona fide visits” so they cafiaccess Australia’

Van Dijk claims that generalisatiofsften include prejudices(2000a, p. 60). These
prejudices had started in Ruddock’s phrdsese people’and“seek to advantage
themselves”and they continue when Ruddock makes allegaabosit those who
“enter Australia illegally”, those who came dia bona fide visit” and those who
“access Australia” He first assert%f course” they“seek to stay herg’then
continues by claiming they afeften not advancing any claims for protectigrijut
instead they attempt taccess a system ... to presieir“not bona fide ... claims”

Immigration Minister Ruddock’s speech attemptsdownce fellow MP’s, particularly
those in the opposition, to support the notion thatAustralian courts are used by those
who should not have access them. He constructadvatates a ‘commonsense’
(Guilfoyle, 2009, p. 148) view to the Parliamenhid commonsense view asserts that
many people come to Australia and, having discaldrey like the country a lot, do
whatever it takes to not leave, including mounthgllenges against Immigration
Department decisions that they ought to leave AliatrHowever, in the claim,
Ruddock does not just single out this group: hisegalisation includes visitors arriving
first “legally” and others who arriveillegally” . However the fact is that, in
Ruddock’s terms, only ‘boat arrivals’ arritdegally” . This is the reason an analysis
of his statement is important.

Further deconstruction (Gough, 2008a) of Ruddostdsement becomes simpler by
providing some background facts. Those Willlegal” status in Australia are not just
the ‘boat arrivals’. Most of that group — Ruddackhany more” — arrived by regular
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means, entering Australia on a valid visa, but ttieynot depart when that visa expired.
Their presence 8llegal” from the moment their (e.g. holiday, work or stuiesisa
expires. It is unusual for theS#egals” to be detained in immigration detention
centres; in fact, in 1994 the former Keating goweent introduced ‘Bridging Visas’
(Millbank, 1999) to ‘regularise’ their presencesias their departure from Australia or
assist with visa renewals. The figures are highthedssue has always been somewhat
problematic for Australia, but their presence idittie cost to the State. In 1999 the
Parliamentary Library clarified:Most of Australia’s current illegal population obaut
53,000 have entered the country legally and ovgestdaheir visa”.They estimated that
in June 1999, 53,143 people remained illegallyhendountry, a 5% increase over
December 1998 numbers (50,600), while the June fi§ai® stood at 46,232
(Millbank, 1999). By comparison, 1995 boat arrivadsnprised a mere 237 passengers
on seven boats (Project SafeCom, 2009a) while @& Eother 660 people arrived on
19 boats (Project SafeCom, 2009b). This was thdl gmoaup detained under
Australia’s mandatory detention policy for boatals in the Port Hedland Detention

Centre.

Ruddock’s generalisation continues in the nextaetfrwhere he claims 559 appeals are
before the courts and thatetention and processingtosts millions of dollars:

My department is involved at the moment in someglihthe order of 559 cases
before the courts ... They have been made by pedmpbehave primarily come
here illegally or who have misled us as to thetemtion when they have come
to Australia. Last year my department spent somgtbf the order of $60

million in financing detention and processing pmwes in relation to this very

large number of people (House Hansard, 1996, b)255

Two days later Minister Ruddock’s claim that theite were dealing with 559 appeals
comes under question from HREOC Commissioner Gidsti during a Senate
Committee Inquiry hearing (CofA, 1996a, 1996b).ddsng Ruddock’s claims, Sidoti
shares with the Inquiry Immigration Department fegiconfirming‘as of early last
week there were 70 unauthorised boat arrivals iment litigation” (Committee
Hansard, 1996, p. 152). In other words, Ruddockisns are either false, or he had
generalised when mentioning the 559 cases, coutdlhgroups” — including'boat

arrivals” .
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By ‘pairing’ (Guilfoyle & Walker, 2000) those wh@ome here illegally”and those
“who have misled us as to their intentiottie Minister is able to cast dispersions from
one group‘fllegal” arrivals) on the other (tHenisleaders”) and vice versa. With his
comments, the Minister uses exaggeration, perhagsan ‘extreme case formulation’
(Van Dijk, 2000b, p. 219; Guilfoyle & Hancock, 2008 124) aboutillegal arrivals”
accessing Australian court resources, referrirgb® appeals before the courts and

finances‘in the order of $60 million”needed to detain them.

Ruddock’s claims can now be better understood.dJaigeneralisation construct, the
Minister manipulatively mixe%oat arrivals” with other groups before making them a
target of his accusations. He accuses those"edroe here illegally” of ‘using’ the

court system, yet this group comprised only a wemall number ofboat arrivals”;
these few passengers would hardly cause congestibe courts. The Minister’s
rhetoric evades essential differentiation betwastindttly different groups, allowing his
“$60 million” detention costs and the use of court time to apgbally to“who have
misled us as to their intentionthose arriving in dona fide” manner, and to those
who “come here illegally”. Assisted by keen reporters interpreting the aouig
spaces in his speech, conservative voters coul@ makheir own mind about who's
‘more illegal’ — the young and glowing ‘visa-overstaying’ backges from Great
Britain, Denmark, the Netherlands or France, thiesRdactory worker working without
a visa, or foreigners from China who sailed in adilapidated boat. To the voters it
would be clear that the Chinese passengers’ lamgigae most foreign, while their
intentions are unknown and will not be clarifiedesplained by immigration officials
or the Minister or by the media, because, as HREXO@missioner Sidoti would assert
to the Senate Committee during this Refugee Wéely, are'held incommunicado”
(Committee Hansard, 1996, pp. 155-156) when outsisiech as HREOC and the

Ombudsman are prevented from communicating witmthe

With his ambiguous statement Minister Ruddock presthe Howard government’s
view on maritime asylum seekers. Instead of homgurefugees and successfobat
arrivals” who had been accepted and resettled in Austratiaglhis Refugee Week
speech, he implicitly and manipulatively voicedomdemning view about maritime
arrivals“coming here illegally” and then having access to the courts and hawghggsri
of appeal against Immigration Department decisitfinister Ruddock’s views in the
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House also reflect the government’s intention f&ilbunder debate in the Senate
(analysed in Chapter Five), thMigration Legislation Amendment Bill (No. 2) 1996
(CofA, 19964, 1996b). The Howard government buriedlittle deeper than previous
governments — the implications the Refugee CongeristiArticle 31, which stipulates
the obligation to not discriminate against asylwekers based on the mode of their

arrival or punish them based on their ‘illegal’ieat.

4.5. Conclusion

This chapter explored several characteristics ssmls of the Howard government
relevant for this thesis. It reflected on Howartlends and directions in relation to
international and local human rights instruments @onventions, which generally
indicated a rejection of those aspects perceivedtedering with sovereignty of
Executive Government. His early administrationtstato return control of national
human rights bodies from self-governance and inaléget authority to increased
control by the Executive. Within the context ofstilirection, where United Nations
treaties are viewed as potentially ‘interferingthvExecutive government, the Howard
government’s outlook on “unauthorised arrivalsiriere likely to primarily portray
them as ‘border breachers’ and ‘illegals’ rathemtlas asylum seekers claiming UN

protection.

The chapter also presented elements from an HRE@&trinto human rights breaches
in immigration detention centres. The report’s stigation found that detention centre
operators and immigration officers withheld legaviae and did not inform detainees
that legal assistance was available. It also fabhatavailability of interpreters for its
largely Chinese population of maritime arrivals was in accordance with minimum
detention standards, while it was critical of dépental interview arrangements, where
those “screened out” in an initial interview weegarded as ‘unauthorised arrivals’ to
whom Australia’s protection obligations were noplgable. This section is relevant to
legislative measures analysed in the next chaptdisothesis; it was noted that several

Senators quote from the report during the debatkease measures.

An analysis of a 1996 speech extract by Immigralitamister Philip Ruddock has been
included in this chapter’s final section. It conis that in his outlook on maritime

asylum seekers Ruddock failed to differentiate tlfienm others who entered the
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country and breached Australian visa conditiond, that he, even in a speech
commemorating UN Refugee Week, implicitly ignoridit rights to land in Australia
under the Refugee Convention. His speech was detivas he lobbied for legislation
that would severely curtail rights of Federal angiHCourt appeal against Immigration
Department determinations, also for asylum seekershe Howard government’s sole
Immigration Minister, Ruddock’s early political pbening confirmed his

government’s directiongis-a-vismaritime asylum seekers.
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5. The Sealed Envelopes Bill - and an Amendment

5.1. Introduction

The previous chapter presented some trends anctidire characterising Prime
Minister John Howard and analysed statements bipiisgration Minister Philip
Ruddock. Howard'’s leanings were identified frontesti@ents and comments during his
career. Similarly, Ruddock’s outlook was identifiegd means of analysis of a
Parliamentary speech during 1996 UN Refugee Wel.ahalysis of Ruddock’s
speech found evidence of a manipulative depictfanaritime asylum seekers, where
he listed them together with thousands of otheptaary entrants as havifigome

here illegally”, accusing them of wasting court resources androggs<ty million
dollar costs of immigration detention. The chaptemd that Howard’s opposition to
Australia’s implementation of UN treaties priordecoming Prime Minister was
congruent with the measures he implemented whig@uernment. It argued that he
favoured returning control of national human rightslies from self-governance and
independent authority to increased control by tkedktive, and that he held the view

UN-derived human rights instruments interfered whtistralia’s sovereign autonomy.

Chapter Four also presented evidence from a HRE®€Stigation into human rights
breaches in immigration detention centres. Thendpand that availability of
interpreters for the (largely Chinese) asylum sepkgulation did not accord with
minimum detention standards. Additionally, the Irgnation Department’s practice of
conducting‘screening out” interviews placed everyone in tteereened out”category
out of reach of further refugee protection pathwaysally, the report claimed that
immigration officers withheld legal advice and didt inform detainees that legal

assistance was available.

Chapter Five explores and analyses the debatéegisdative measure first tabled and
presented in the Senate on June 20, 1996. Théalegmswas initially debated in the
Senate but only reached the House of Represergativee than three years later (June
30, 1999) before passing both Houses later thatNey legislation (a “Bill”) carries a
generic title, which includes a number and the yégresentation. As a result of the

delays, the Bill accumulated four name chaffglesfore becoming law. To avoid all

2 The legislation was first presented as the Migratiegislation Amendment Bill (No. 2) 1996.
Subsequently it carried the nanddigration Legislation Amendment Bill (No. 2) 19%8igration
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confusion, this chapter will call the legislatidret Sealed Envelopes Bill’a phrase
used in a successful Federal Court challenge agamsmmigration Minister by the
detained passengers of fheal TheSealed Envelopes Bilitended to stop access by
HREOC and the Commonwealth Ombudsman to detainadaavals for purposes of
legal assistance unless this was requested by ihalstention. It intendetio remove
the statutory right ... to initiate confidential m@act with people held in immigration
detention ... and to ensure that officers are uneduty to give visa applications to
such detainees unless a request by the detainegsds” (CofA, 1996a).

As an early Howard government initiative, thealed Envelopes BiNas an expression
of Howard’s human rights directions. The Bill'snoduction and debate coincided with
the HREOC investigation into human rights breaghesymigration detention centres
discussed in Chapter Four. When 8ealed Envelopes Bilassed in 1999, the report
had been presented to Parliament and was in tHe pldmain (HREOC, 1998). The
Bill expressed Howard’s determination to alter scapd influence of UN-derived
human rights instruments and representative boBmkwing enactment of the Bill, a
review by Taylor (2000) suggested that with itsgiemation Australia may set itieet
upon a path that leads us all towards the perilaritrary government’ She went on
to say:

We have not as yet truly accepted the premise wdlédguman worth which
underlies the international human rights treatewhich we have become party
(Taylor, 2000).

The dramatic nature of the legislation increasedmds the result of the arrival of a
number of vessels with unauthorised migrants frdim&, the government added last-
minute amendments to the legislation in 1999. Tla@sendments increased criminal
sanctions for bringing five or more ‘unauthorispdople into Australia from two to
twenty years. On June 30, 1999 the Bill with ameexts passed after a debate of less
than two hours in the Senate, and after eleven tesmof debate in the House of
Representatives. This chapter analyses the debiaig Qritical Discourse Analysis.

Legislation Amendment Bill (No. 2) 1998 [19%8]dMigration Legislation Amendment Bill (No 1) 1999
It finally became law as thdigration Legislation Amendment Act (No. 1) 1999
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5.2. Sealed Envelopes

Viewed superficially, inclusion of th8ealed Envelopes Balppears to fall outside the
scope of this thesis. The Bill sought to curtaill HRC’s mandate under the HREOC
Act (CofA, 1986) and the Commonwealth Ombudsmareurtd Act (CofA, 1976) in
immigration detention centres. The government atghat HREOC and the
Ombudsman should be stopped from offering unsetidiegal advice to detained boat
arrivals. It argued this should only take placformal requests for such advice were
issued to HREOC or the Ombudsman by the detainestipgs). In the Senate, the Bill
had been tabled on a number of occasions for débdtead not progressed. On the
very last day of the debate on June 30 1999 howeawairprising amendment had
suddenly been added to the Bill. This extraordinasy-minute addition became one of
the main legislative instruments targeting maritjouney facilitators. The amendment
increased the maximum jail term for those facilitgtasylum seeker voyages into

Australiafrom two to twenty years

When introducing the legislation, the governmetinaeviedged that the Bill responded

122 Case

to Federal Court challenges by detained asylumessel the so-calleflea
(FCA, 1996a) HREOC successfully challenged the Ignation Minister, and the
Albatross Casebrought by asylum seekéfu Yu Fang and 117 OtheflSCA, 1996b)

was a second challenge supported by HREOC. AssiBtaasurer and Victorian
Senator Jim Short tables tBealed Envelopes Biin June 20, 1996, and in his Second
Reading speech (Senate Hansard, 1996b, pp. 198-i®%xplains its background.
During March 1996 the Victorian Refugee Advice &abkework Service (RACS)
wanted to contact thEeal passengers (see also Project SafeCom, 2009b)vamler

legal advice. The Immigration Department had reduRACS’ requestas no such

advice had been soughby the detained passengers. RACS complained toMRE
which then sought to have deliver&d the captain, crew and passengera”

confidential letter (Sealed envelop@’using its powers under paragraph 20(6)(b) of the
HREOC Act (CofA, 1986). Following consultation withe Attorney-General, the
Immigration Department refused to deliver the letied HREOC took action in the
Federal Court. On June 7 the Federal Court had faleuman Rights and Equal
Opportunity Commission & Anor v Secretary of thep@rément of Immigration and

% TealandAlbatrossare ‘nicknames’ of boats that arrived in Austnali@aters. The nicknames are given
to every vessel intercepted by Australian authesjtusually in alphabetical order of their arripat year.
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Multicultural Affairs (FCA, 1996a), that the letter should be deliveMdShort told the

Senate that the HREOC Act could ntive used to override the intention of the
Migration Act” (Senate Hansard, 1996b, p. 1934).

One of the statutory duties of the Parliamentabyrduy’s Information and Research
Servicess to prepare background documentation for PadiamitsBills Digest

summarises the changes proposed by the Bill:

To remove the statutory right of the Human Rigimd Bqual Opportunity
Commission and the Commonwealth Ombudsman to t@itianfidential
contact with people held in immigration detentiordar s189 of the Migration
Act 1958 ... and to ensure that officers of the Depant of Immigration and
Multicultural Affairs are under no duty to give gigpplications to such

detainees unless a request by the detainees is(@Qathg 1996a).

TheSealed Envelopes Bdlcentral guidelines provide evidence that the aamghts
principles of the Refugee Convention’s Article 3&re/not just ignored, but actively
undermined. Both the Bill's 1996 Explanatory Menmmiam (CofA, 1996b), issued by
Minister Ruddock, and the Scrutiny of Bills ComreétAlert (SCSB, 1996) summarise
the Bill's purpose, noting the justification foretlyovernment’s intentions to strip
HREOC and the Ombudsman from its statutory rightrtavide unsolicited legal advice
to immigration detainees. It ecause those in detention have arrived ‘unlawfully’ that
they are denied this access: the phrasing establsitausal link between the two
elementsensure that these provisions do not appbfid“having arrived as unlawful

non-citizens” The Memorandum proposes amendments to the Migrétct

...to ensure that these provisions of the Human Rightl Equal Opportunity
Commission Act 1986 and the Ombudsman Act 1976ad@pply to persons

who are in immigration detention, having arriveddstralia as unlawful non-
citizens (CofA, 1996b, p. 2; SCSB, 1996).

The Scrutiny of Bills Committee (SSBC, 2010) iskied to“assesses legislative
proposals against a set of accountability standal@g focus on the effect of proposed
legislation on individual rights, liberties and adphtions, and on parliamentary
propriety”. The Senate Standing Ordésse SSBC, 2010) formulate principle 1(a)(i):
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“trespass unduly on personal rights and libertie¥he Committee issues an Alert

Digest whenever it deems such action approprite@d June Bulletfif issues a
warning in theBills Alert

The committee draws Senators’ attention to theiprans, as they may be
considered to trespass unduly on personal rightddilberties, in breach of
principle 1(a)(i) of the committee’s terms of refece (SCSB, 1996, p. 17).

While the Committee’s Alert draws on th@ernational Covenant on Civil and
Political Rights(UNHCHR, 1966a), it does not mention Article 31tloé Refugee
Convention. During the three-year passage of tHert&ither government nor

opposition expresses concerns abouBitie Alert.

5.3. An Urgency Race against the Court

The government attempted to use various mecharnsmsry theSealed Envelopes

Bill through the Parliament, but it took three yeafsigethe legislation passed both
Houses. Scrutiny is warranted for its schedulecatieg dates in the Parliamentary
calendar. Table 3 (Appendix) simplifies its progrés passage: on two occasions
debate was scheduled one day prior to the st&adiamentary Recess, the start of
MP’s winter or summer holidays; a third time it wabled three sitting days prior to
Winter Recess. It is fair to describe the lastiBaréntary session day ‘aping home

on time day” politicians themselves do this. MP’s are keeretarn to their families,
their pre-booked flights from Canberra are schetltdedepart by days’ end. In addition,
the agenda of Parliament’s last day is often crachwith legislation to be passed
before it rises. Bills previously debated and neftuy from the Senate may be tabled,
and when the government enjoys a majority in Thadewr Senate, the practice of last
day tabling of Bills can easily become a politipldy to ensure passage: the
government can apply tHguillotine” or“gag debate”and force a vote when the turn
of the debate threatens passage of legislation.

4 From January to July 1996 the Scrutiny of Billn@nittee Chair was Senator Barney Cooney (ALP,
Victoria); and Members were Senators Robert Bedirfcrats, Tasmania), lan Campbell (Liberal,
Western Australia, Winston Crane (Liberal, Westgustralia), Michael Forshaw (ALP, New South
Wales), Sandy Macdonald (National Party, New Sa\uties)
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When introducing the BillSenator Short appears to have succinctly sumnaaitiee
background to the legislation and the governmententions. However, nobody
reveals that the government had already lodgegpeah before the Full Federal Court
following its Teal Casadefeat. Only a week later (27 June) this is reactduringLegal
and Constitutional Legislation Committeeguiry hearings (Committee Hansard, 1996,
p. 150) and is reported in a single sentence (SLAIG6, p. 5). Additionally, the
government is quiet about a second aspect of gigld¢ion: the Bill includes a
“retrospectivity clause’(see SCSB, 1996, p. 13), ensuring its operativeep®
commence on June 19, 1996 — a day before thedéigisiwas introduced. The third
aspect is revealed at the conclusion of Senatort'Shabling speech. The Manager of
Government Business in the Senate, Senator Rod Kiempediately tables adrgency
Motion seeking to exempt the Bill from tHeut-of-motion”%. Normal procedure
dictates that debates adjourned on the last dayRafrliamentary session are
rescheduled for resumption at the start of the sesgsion. If the government could find
support for the Urgency Motion, it could flex itaustles by demanding it should be
debated and pass the Senate and House of Reptassiit@fore Parliament would rise.
A supported Urgency Motion could even provide difieation to recall Parliament to
pass the legislation. A successful Urgency Motiad A second benefit for the
government. Having been liberated from the oblgyato immediately present the
legislation at the start of Parliament, it couldwiable it again ... at the end of the
Parliamentary year, or in the middle, or ... on whatelay it would choose. The Bill

would survivefor a future, most opportune, occasion

Senator Kemp argues that speedy debate and p&ssore the start of Parliamentary

Recess is essential. The Senator claims thatstiexjuired

to ensure that ... management of unauthorised boaalksris not obstructed.
Without such amendments the timely removal of eurtmauthorised arrivals
may be frustrated with consequent increases ipe¢hied of detention and
associated costs ... the management of persons iignation detention,
particularly its management of unauthorised boavals, is likely to be
obstructed (Senate Hansard, 1996b, p. 1884).

% Since 1995, legislation introduced into the Seimtanless specifically exempted, automatically
adjourned until the next period of sittings (by erdf the Senate of 29 November 1994). See
http://www.aph.gov.au/senate/pubs/briefs/briefQw.ht
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In this extract Kemp establishes a number of gamagnment duties that are
“obstructed”; he sets up a ‘modality claim’ (Van Dijk, 2000a,63). Thes@ood duties
include“management’and“timely removal” of ‘unauthorised arrivals’. He continues
to claim these duties could bieustrated” before adding a little pinch of ‘persuasive
scare tactics’ (Van Dijk, 2000a, p. 72); it all teblead to“increases in the period of
detention”— but he quickly clarifies he’s talking abdassociated costs™ lest anyone
think he’s proposing a ‘compassion argument’. Kezoptinues, claiming the Federal
Court caséhighlighted a fundamental conflictbetween the Migration Act and the
HREOC Act. He argues the Bill guarantees‘®arliament’s intention” under the
Migration Act relating td'the management of unauthorised arrivals in immigva
detention”is “not able to be subvertedby the HREOC Act, and warns the
Ombudsman Actcould also be utilised to subvert the intentioaf the Migration Act
(Senate Hansard, 1996b, p. 1884).

With theSealed Envelopes Btlhe Howard government placed three equally wedjhte
Acts of Parliamenalongside each other: the HREOC Act (CofA, 1989,
Ombudsman Act (CofA, 1976) and the Migration Acbfg, 1958), before declaring a
concerning partiality by asserting the two formetstobstructed” and“subverted”

the latter Act. The Federal Court had determined ithmigration officials were acting
unlawfully in their refusal to delivesealed envelopds detained boat arrivals, yet the
government interpreted the court’s determinatiofsabverting” the“Parliament’s
intention”. With this it elevated the Migration Act to a pasit of higher authority than
the HREOC and Ombudsman Act. Mr Henry Burmest@rasenting the Attorney-
General’'s Department, confirmed the governmengswat a Senate Inquiry into the
Bill:

All I am saying is that parliament .is clarifying the idea that it does not intend
the two to stand alongside each other, if it isspdsbut it does intend the

Migration Act to have primacy (Committee Hansaré9@, p. 211).

Implicitly, this also affirmed a dominant positiéor the Immigration Department. This
was a disturbing aspect in view of the damningifigd in the HREOC (1998) inquiry
into immigration detention, especially becauselthmigration Department was well
aware of the inquiry: it had been conducted in mkgd@ centres since 1989. The
Howard government’s choice of preferring the MigmatAct over the two other Acts
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confirms the claims about its directions propose@lhapter Four — it chose
autonomous power of the Executive over UN Convasti@ ignored human rights and
it sought to control Australian statutory bodiesile placing the Executive on a more

dominant footing than the Judiciary.

Theurgency debateontinues on June 27 and 28 (Senate Hansard, 1998&c) but
following Short's Second Reading speech and Keropiency Motion, government
benches remain largely silent. Just two opposiienators rise; the crossbench
Senators dominate the debate. Five Democratsarigeir feet® and two Greens
Senators speak to the motf@riThey are incensed, furiously expressing their
displeasure, claiming the government engages ineiadd unsavoury haste attempting
to hurry the Bill through before Parliamentary Reca/Nest Australian Greens Senator
Christabel Chamarette hits out by tabling a Motmmdemning the government for
aiming to“pre-empt a matter before the courtghd“allowing the Department of
Immigration and Multicultural Affairs to considetself above the law{Senate Hansard,
1996¢, p. 2322). Speaking to her motion Chamaotdims that‘'one reason this matter
is urgent is that the parliament wants to do sonngtithat is presently illegal{p.

2356). She lashes out, claiming government and ©ppo are

supporting a government department’s attempt tokallee hole it perceives in
our courts ...we have to suddenly make somethingh@mbeen found illegal
legal, so we had better act fast... That we shoulddosidering exempting a bill
in order to prevent the department of immigratiarmryging out the order of the
Federal Court is an unutterably dishonourable mrs{iSenate Hansard, 1996c,
pp. 2355, 2358).

Speaking to the Urgency Motion, Senator Short esttrthe Senate’s duty with lawyers

‘having their own way’ with detained boat arrivals:

Passage of the bill is urgently required as step@arain to take advantage of
this inconsistency once again. The Victorian Reéugdvice and Casework
Service (RACS) have requested access to anothep gfcdetainees and,

presumably, will continue this process with all neftivals. To delay the

% Democrats Senators Sid Spindler, Vicky BournendMoodley, Natasha Stott Despoja and Robert
Bell
2"West Australian Greens Senators Christabel Chateared Dee Margetts
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amendment to the Migration Act contained in théwduld mean that access
would be possible to detainees who are alreadptHedland but have not
entered the decision making process — who havelaimbed asylum — and any
other boat people who might arrive in the next faanths (Senate Hansard,
1996¢, p. 2351).

In the extract Short attempts some ‘persuasiveedeatics’ (Van Dijk, 2000a, p. 72).
Very subtly, he depicts RACS as acting inapprophjat as some underground action
group infiltrating(“steps are in train”) detention centres — when he claims they are to
“take advantage of this inconsistengy@mplified with“again” . Of course they would.
The Federal Court had ruled the Immigration Departihhad acted unlawfully by
barring RACS from accessing detainees for legghg@ses, so RACS knew the road to
legal advice was now clear. Additionally, in HRE@®ands was a wealth of empirical
findings, not yet public, detailing Immigration’sdal advice intransigence. That
evidence would soon discredit Short’s claim thatd®Asought access tdetainees ...

at Port Hedland”who had not enteréthe decision making processiho“have not
claimed asylum; HREOC would present evidence that the ImmigrabDepartment
excluded them from th&process” by means of theiiscreening out” interviews.
Short’s sentence construction is a neat but naatyipulation: his ‘subject positioning’
(Gee, 2005, p. 55; Guilfoyle & Hancock, 2009, p6)l&epicts the Port Hedland
detainees as central actors who made a decisioot enter‘the decision making
process’, who“have not claimed asylumywhile it was the Immigration Department

that had been the sole actor in this process.

Van Dijk’s work on racism in European parliamentdgbates (2000a, 2000b, 2000c)
attributes most negative stereotyping of migrant$ r@fugees in the UK to Tories and
other conservatives. He provides evidence thdterHouse of Commons positive
depictions and advocacy discourse in migrant ahudjee debates primarily resides
within British Labour. However, parliamentary debanalysis of th&ealed Envelopes
Bill does not support Van Dijk’s British experiencemnd that appears to be the case
for most of theasylum seekgparliamentary debate in Australia. Without promgli
justifying arguments Senator Kim Carr respondd_favor: “The opposition will be
supporting this bill and supporting the exemptitont the cut-off motion{Senate
Hansard, 1996¢, p. 2352). Perhaps Carr’s breviipetately makes space for the
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opposition’s own former Immigration Minister, SemaNick Bolkug®. The next day

(June 28) Bolkus asserts:

We do not want a situation where people from oetsid centre can go in and
ignite claims for asylum status when that is noatik on the people’s minds
when they come here. | have seen records of triptsevhen people have come
here. | have looked through them closely, and Ehaaticed that the words
‘asylum’, ‘in fear of persecution’ and those satghings do not appear (Senate
Hansard, 1996a, p. 2558).

In this excerpt Bolkus spruiks his access to depamtal‘records of transcripts’,
depicting both the Immigration Department and hilree ‘authoritative sources’ (Van
Dijk, 2000b, p. 215) to strengthen his claims. Historic confirms that Labor acts in
unison with the government: under this ‘bipartidapshe depicts RACS’ refugee
lawyers as a vigilante band of outsiders Wten go in” and are‘igniting claims

where none exist"while implicitly slurring HREOC and the Commonwiba
Ombudsman. Using his established ‘authority’, Bslkgserts that the wotdsylum”
does not appear in the Immigration Department d@risihe viewed, as ig‘fear of
persecution” it is not“on the people’s minds”However, Bolkus’ claims do not stack
up against findings in the HREOC report to be mhi#d two years later. As noted in
Chapter Four, the Immigration Department’s refugjaens assessment hinged on
passengers using ‘the right word or words’ in theatierviews with assessment officers:
“If no-one in a boat group says words that couldjage Australia’s protection
obligations, the whole group is returneMREOC, 1998, p. 23).

A single thoughtful dissenter emerges from oppaositanks. While ALP Party protocol
dictates that all MP’s and Senators vote with tpaity on legislation, former practicing
solicitor ALP Senator Barney Cooney informs the &erthat he will vote for the Bill

with reservations. Cooney regards taking atthg universal right to know the lawas

“a matter of considerable concer{Senate Hansard, 1996a, p. 2589). Without the ALP
protocol, Cooney may have been a vigorous oppanstdad. Greens Senator

Chamarette sympathises:

2 Senator Nick Bolkus (South Australia) was Minid@r Immigration during the Paul Keating
government, from 24 March 1993 to 11 March 1996
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Senator Cooney is in the invidious situation ofihg\to support his party when
he has a clear understanding of the difficultiethvand complexities of the law
in this area (Senate Hansard, 1996c¢, p. 2356).

The Senate’s Legal and Constitutional Legislatiam@ittee conducts a hurried one-
day Inquiry into the legislation (Committee Hansa®96). On June 27 Senator Chris
Ellison tables its Report (Senate Hansard, 199623p4); he notes the Inquiry received
a number of written submissions from legal and camity groups, many of whom
testified during hearings on 26 Juifieln a highly embarrassing error, expressing the
haste of the Inquiry and its Report preparatioa,téxt identifies Sino-Vietnamese
asylum seekers having arrived in Australi&fagitives” (SLCLC, 1996, p. 20).

As Democrats Senator Stott Despoja noted, the Ctiearsecretariat, who prepared the
report“worked for 36 hours straight. They had no sleep tiight before..."and"[ there
was] no adequate consultation, feedback or negotiatlespite people’s pleas and
their willingness...”(Senate Hansard, 19964, p. 2552). In the submssind hearings,
NGO’s and community representatives express sedounsern about the legislation

and the government’s haste. Nevertheless, the Rigjpares them and concludes that

the legislation should be passed without amendments

None of the Howard government’s attempts to rushegislation through Parliament
before its 1996 Winter Recess came to fruition.hfliry and fire, incensed Greens and
Democrats had dominated the debate but the govatrigrered them. Instead, the
government had shown its unquestioning supporth®idominance of the Immigration
Department’s control and its insistence on maimgiutocratic and single-minded
control of its treatment dthe uninvited”, even if the court had found its actions
unlawful. The June 1996 drama in the Senate coefirmot for the first time, not for
the last time, Jupp’s summary of the Immigratiorp@#ment’s culture:

A culture of control certainly exists and is usyahared by the Minister,
regardless of party. That nobody should enter witlaovisa clearance, that there
should never be an amnesty for overstayers, anditivésaed asylum seekers

should be interned awaiting final clearance or dighion marks Australia as

% The Committee Hansard (1996) includes testimoogfMr Ross McDougall, Refugee Advocacy
Service; Father Frank Brennan, Jesuit Social Ju§tentre; Mr David Bitel, President, Refugee Colunci
of Australia; Mrs Marion Le, Independent Councit fRefugee Advocacy; HREOC Commissioner Mr
Chris Sidoti; and Commonwealth Ombudsman, Ms Rbéigmith
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having one of the most restrictive control syst@iany democracy. This is
maintained by frequently changing the rules toela®pholes, in an elaborate
bureaucratic game of snakes and ladders (Jupp, p063).

Government and Opposition Senators did not spe&ksgfum seekersor “refugees”
during the 1996 debate; only Greens and Democsad these descriptors. To justify
the removal of access to legal advice, suitablelsaénd depictions were repeatedly
presented as supporting agents, and their ‘situatshings’ (Gee, 2005, pp. 53-70)
dominated government and opposition claims. MiniBieddock’s 1996 Explanatory
Memorandum (CofA, 1996b) usgserson in immigration detentionand“detained as
an unlawful non-citizen"The Senate Committee Report (SLCLC, 1996) desstibem
as“unlawful arrivals” who*“tried to enter Australia unlawfully’and uses
“unauthorised arrivals”, and Senator Short had manipulatively describethtas

people“who have not claimed asylum”

On December 3, 1998 Senator lan Campbell reintregltiee Bill. Campbell claims
RACS was'encouraged by the Federal Court rulinghad tried gaining access to all
boat arrivals animounted a direct attack on the fundamental capaoitthe
government to manage effectively the boat peopleisHe claims'the management
of unauthorised arrivals cannot be subverted thiotlge HREOC or Ombudsman Act”
(Senate Hansard, 1998b, pp. 1159-1160). No debks place, but the 9 December
Report of theSelection of Bills Committeefers the Bill again to the Senate Committee
(Senate Hansard, 1998c, pp. 1563-1564). Its réptabled on April 21, 1999
recommendindthat the Bill stands as printed{SLCLC, 1999), but seeks changes to
the Explanatory Memorandum; a new version is isgGedA, 1999f). The new
Committee report is comprehensive and clear, sumsmgrall 1996 submissions and
community hearings, increasing its credibilitycdéincludes with a dissenting report
from Greens and Democrats, rejecting the legisiai8i.CLC, 1999, pp. 57-64).

The Committee’s 1999 report contains a remarkakipage chapter of “comments” by
ALP Senator Barney Cooney (SLCLC, 1999, pp. 49-Bb)he chapter, Cooney
identifies nine innuendoesin Senator Campbell’s December 1998 speech and in
comments made during the 1996 debate and Senatmiftemhearings, claiming they
are misguided. Cooney claims they were aimed at éaépassengers, RACS, HREOC
and its Commissioner Chris Sidoti, the Ombudsmahatri-ederal Court judge Justice
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Lindgren who presided over ti@alcase (FCA, 1996a). Using this chapter, Senator
Cooney positions himself as gently but decisivelgcting the tone of the debate. He
claims the government’s discourse — and impli@atgo the opposition’s — represented
an undermining of the validity of the Ombudsman HBREOC’s position; he questions
the opinions expressed about Justice Lindgren'gmaeht. As an ALP Senator he
cannot dissent with the Bill: he would have rislatty expulsion. His writing
expresses exquisite brinkmanship: he launchesaaoug critique without repercussions.
Upon his departure from Federal politics some tiater, Greens leader Bob Brown

will call him “a pillar of humanitarianism” (ABC-AM, 2001), recalling Cooney’s

human rights law advocacy.

5.4. Invasion of the Frightening Boats

The June 30, 1999 renewed debate ofSbaled Envelopes Bidbuld be predictable. Its
intent was known, government was assured of ogpossupport, Greens and
Democrats would oppose the Bill, but this would catcern the government. Debate
scheduled on this last day of the 1996-99 Senaienmised urgency for its passing
amongst Senators who knew the Bill, unlike the $®mators to be sworn in and take
their places following the 1998 election. SenatayRatterson — the Immigration
Minister's Parliamentary Secretary — opens the tehad tables the Explanatory
Memorandum (CofA, 1999f) at 9:31am. A messagelayesl between both Houses
seeking‘concurrence of the debatetvhich is granted (House Hansard, 1999e, p.
7845). Both Houses will now commit to the debatait-how predictable would the
process be with seven new amendments related tplpérafficking” and “people

smuggling” attached to the Bill; amendments drafesd than a week ago?

The emergence of these amendments was trigger layrival of a number of boats
between December 1998 and June 4, 1999. Theiabhad shocked the nation,
especially since March, when one of them strandétbhoways Beacmear Cairns.
Sensational reporting dominated media coverager(&dyy 1999; Kennedy &
Metherell, 1999; Lagan, 1999; Roberts, G. & Marfif99; Wilson, 1999, 2000) for a
number of reasons. First, they were large stedgbtivlessels, unlike the boats that
usually sailed to Darwin or made landfall in adjomareas. Second, they were not
asylum seekers, but, as reports claimed, migrayitgyttheir luck finding jobs
associated with the 2000 Sydney Olympic Games (Béyni& Metherell, 1999). Third,



page 106
they did not sail for Darwin, but they arrived imgtralia’s populated areas, visible to
all: near Nambucca Heads, in the Hawkesbury Rimdrreear Port Kembla in New
South Wales. Fourth, they were arrivals from Chiffee boats represented a new
phenomenon, and they escalated the Immigration firepat’s agenda. The
bureaucrats’ border protection agenda coincided thié government’s position, which
had, particularly (but not exclusively) aided bynimgration Minister Ruddock,
increasingly depicted boat arrivals as “illegaldlegal entrants” and “illegal non-
citizens”. As far as the Immigration Department wascerned, Australia was being
targeted by “illegal immigrants”. That they werei@se supported rather than
undermined their outlook on the detained Chinese dd arrived in previous years,
who they did not regard as refugee claimants duasgeekers. The arrivals steeled
Howard’s determination; perhaps it even triggersdolvn ambivalence about Asians.

McMaster notes the nationlabrder panicaroused by these arrivals:

they were greeted with headlines such as ‘Invadad’*Outcry Over lllegals’...
The underlying fear of the Asian ‘other’ had sugdgccreating a perceived
threat of invasion (McMaster, 2002, p. 2).

Former Prime Minister Gough Whitlam’s Immigrationiriéter Con Sciacca, Labor’'s
spokesman for Immigration during 1999, describednition’s astonishment and fury

later that year:

The Australian public withessed the spectacle lafge boat carrying boat
people beaching itself at Holloway's Beach nearri@ain Far North
Queensland ... a newsagent first spotted them mgakiong a North Queensland
road. Not long thereafter a similar occurrence adwwls green keeper alert
authorities when another ship was seen off thet@dd¢ambucca Heads in
Northern New South Wales. These two incidents gghekfurore amongst the

Australian public (Sciacca, 1999).

Howard commissioned Max Moore-Wilton to review Aadi’'s Coastal Surveillance
and make recommendations (Moore-Wilton, 1999); @ustand Justice Minister
Amanda Vanstone commissioned Alan Heggen to inqaicethe Nambucca Heads and

Holloway’'s Beach arrivals (Heggen, 1999). The MeWrdton and Heggen reports
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informed the drafting of amendments while the mai®order panichelped to justify

the urgent passing of the Bill with its new amendtse

In reply to Senator Patterson, Labor Senator JirKiktoan baulks at the government’s
inconsistency, having pressured the Senate in h86&uséthere was atremendous
hurry” while showing‘there was no hurry”for the Bill's passage. He berates Senator
Patterson for tabling an outdated Explanatory Memdum. He expresses dismay with
the Prime Minister’s insistence that Moore-Wiltolgjuiry report is secret, claiming
“the arrogance of the government is unforgivabktating nobodyhad the decency to
show it to the opposition™Nevertheless, he declares Labor’s support foBite
“despite the insults; stating‘we know what is involved in this, we know the urge

that is involved we make no bones about the fad¢’ states:

However, the problem is almost out of control.He tast financial year .some
40 boats have come onto our shores illegally, nartlge behest of people
smugglers — people who are profiteering from tekifig human beings around
the world and to Australia ... The government isngksome action through the
amendments in this bill, and heavy penalties velirnposed upon those who
are caught and convicted of people smuggling (®edansard, 1999e, p. 6837).

With this surprising statement, McKiernan confirthat without the opposition having
perused Moore-Wilton’s report Labor supports theadments. Moore-Wilton and
Heggen’s inquiries were responses to“thympic Games arrivals’ He does not
respond to the national anxiety about the intrusibthese boats — as opposed to
previous maritime arrivals — but he gives Howandnf@re than indicated thus far.
McKiernan’s Labor supports the discourse that a#ite*have come onto our shores
illegally” before making a not substantiated claim that ntamye“at the behest of
people smugglers’Having assertetthe problem is almost out of controlis an
‘extreme claim formulation’ (Van Dijk, 2000b, p. 21Guilfoyle & Hancock, 2009, p.
124), he identifies the number of boats (40) tostaritiate his claim — which only
stands because he uses the labebal” . He ends the claim by using the familiar
“victim-criminal” ‘pairing’ (Guilfoyle & Walker, 2000) which surfadewhen the
Fraser government introduced legislation seekinghjmse criminal sanctions on boat
organisers (see Chapter Three). First used by IFsdsemigration Minister lan
Macphee, this pairing is partly a ‘contrast stroetyVan Dijk, 2000a, p. 66; Every &
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Augoustinos, 2007, p. 423) and partly an ‘imphgdtimisation’ (Van Dijk, 2000b, p.
224) construct, where passengers are depicted@snyj so politicians can depict
themselves asompassionatewards refugees while contrasting them sharptiz wi

their voyage facilitators, who are depicted as orafs.

In his next claim McKiernan reiterates claims framearlier people smuggling
Adjournment Speech (Senate Hansard, 1998a). Hargaed that they profiteered even
beyond their court convictions. Claiming commemdsrf“a magistrate in Broome’he
establishes an ‘authoritative source’ (Van DijkQ@b, p. 215) to back his claim. He
attacks convicted smugglerhdse engaged in that awful trad&r using their prison
allowance to purchase goods and taking these héieresarving their sentence.

That daily rate equated to the rates that peopiniiave been paid back in
their home country. They were provided with a extommodation and food
and there was little expenditure. Therefore, theyenable to transfer that money
into goods and take the goods back to their homatcp (Senate Hansard,
1999e, p. 6838).

In this construct, McKiernan refers to the Corresti Department’s weekly expenses
allowance policy for all inmates. He avoids notthg allowance is universal in prisons
before claiming that convicted smugglers buildr@some stream from this allowance.

It is a remarkably nasty ‘extreme case formulati®dfan Dijk, 2000b, p. 219; Guilfoyle

& Hancock, 2009, p. 124). McKiernan’s claim is undened in several ways, first
because he fails to distinguish between ‘boat ceewd ‘people smugglers’ — the voyage
organisers, and second, because the magistratalkad about fishermen, not
smugglers. ThéBroome magistrate”’had commented that neither prison sentences nor
allowances of $13.44 per week (Senate Hansard,al $08678) were deterring
convicted Indonesian fishermanthoutdepicting the fishermen as financial
opportunists. The newspaper McKiernan cited hagfmeted and ‘coloured’ magistrate
Col Roberts’ observations, while McKiernan's spekall not distinguished between
Indonesian boat crew and other ‘illegal fishermdifiose convicted as ‘people
smugglers’ are all ‘crew members’ — the often pdbierate and unemployed
Indonesian fishermen mentioned in Chapter One. &\ is an easily challenged
claim, McKiernan uses it for the second time in 8smate. That his claim remained
unchallenged may indicate that negative depictain®yage facilitators agxtreme
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financial opportunistsivas easily established as a ‘commonsense’ (GUgf@p09, p.

148) in parliamentary discourse.

5.5. Democrats, Greens and that other dissenter

Australian Greens and Democrats have a well-estadi dissenting asylum seeker
discourse, but would their human rights foundatitistand theé Olympic Games
arrivals” phenomenon? How strong were their fundamentadsyltim seeker rights
regardless of theiimode of arrival” conform to Article 31 of the Refugee Convention?
Would their identity asrefugee advocates in the Australian Parliamerds two

Critical Discourse Analysts (Every & Augoustino§0Z, p. 428) called them, mark

their difference? The publication of the HREOC mtgslREOC, 1998) provided a rich
critique of theSealed Envelopes Bibo did community submissions in the 1999 Senate
Committee report (SLCLC, 1999). What would theyusrgs-a-visthe amendments?

Democrats Senator Andrew Bartlett reiterates hileagues’ 1996 arguments opposing
the Bill (Senate Hansard, 1996a, 1996¢, 1996dyi€tably, Bartlett declares his
opposition to the Bill — but then declares his pavill support the amendments. He
does this not just once, but seven times througtheutlay (Senate Hansard, 1999e, pp.
6840, 6841, 6842, 6845, 6964).

We hope these amendments will go some way towadisimg the pain of
those who have been exploited and smuggled intar&ligsonly to find
themselves promptly returned to their country adior... will serve to reduce
the incidence of this practice and send a messati®s$e who are involved in
organising it that it is not a profitable activand not an activity that is likely to
be of worth to them (Senate Hansard, 1999e, p.)6840

Bartlett depicts the passengerseagloited” victims who have beefsmuggled into
Australia” before beingpromptly returned to their country of origin’He accepts the
“victim-criminal pairing” as factual. He accepts they will treturned to their

country”.

He does not scrutinise theromptly returned” notion. The now published HREOC

report, available to him too, had shattered the ignation Department’s integrity,
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supporting their intertb return them allDuring the three years preceding 1999 around
80% of those arriving by boat were removed fromtfals after arrival (Project
SafeCom, 2009a, 2009b, 2009c). According to Bartiinister Ruddock wanted to,
“almost without exception”simply remove them to the country they came frévould
that number have been different if RACS, the Comweaith Ombudsman and

HREOC had been able to deliver thedaled envelop@s/Nould it have been seventy-
five per cent, fifty per cent, or perhaps fortyeiper cent?

Bartlett continues, affirming he sharg®vernment and community concerns in
relation to the practice of people smuggling@enate Hansard, 1999e, p. 6840). He
joins the apparent hegemony and dominant discatgsg-visvoyage facilitators: in his
statement, Bartlett affirms the ‘modality claim’ & Dijk, 2000a, p. 65) the
government attempted to construszimething needed to be done about the boat
arrivals. Bartlett’s statement confirms that during thigalke about a new phenomenon,
a nearly established ‘commonsense’ (Guilfoyle, 2@0948) had developed: the

passengers wefgictims” and the organisers welgiminals” .

During Committee deliberations, Bartlett presentgietim-criminal” pairing:“[they]
might be called the innocent victims of misreprésgon or unfair coercion by the

people who are involved in the trade itsglenate Hansard, 1999e, p. 6965). He
declares support for the amendmeisreduce the level of people trafficking and

people smuggling”

We think there is a benefit from that, not justhie Australian community but
also to people who are genuine users of, and haveilge connections with, our
refugee and humanitarian program. | think it iséfeaal for them (Senate
Hansard, 1999e, p. 6964).

Bartlett argues that criminalisirigrafficking and smuggling”benefits thégenuine

users of [the] refugee and humanitarian prograrile uses the program title of
Australia’s annual humanitarian intake. Yet the Modvgovernment strongly promoted
the notion that maritime asylum claimants “stole€ places of offshore refugees; in this
context they used the term “queue jumpers” to debott arrivals. This discourse
aspect increases the dramatic quality of Bartl&tisbiguity’ (Van Dijk, 2000a, p. 62):
his statement, constructed with ‘vagueness’ (p.né&y express support for the
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government’s debate ‘contrast rhetoric’ (p. 62=etn “real” refugees and “queue
jumpers”; he may support the intake of ‘offshorigees’ in preference over those who
had arrived as asylum seekers by boat using ‘sretgjgln the absence of his
clarification Bartlett ‘hedges’ (p. 65) betweeniasgnting human rights discourse and

support of the dominant government and ALP oppmsitiscourse.

Democrats Senator John Woodley:

We certainly agree with any move to restrict pegoheiggling. In effect it is
akin to slavery - | think you can make that sortomparison without going
over the top (Senate Hansard, 1999e, p. 6967).

Senator Woodley constructs an ‘extreme case foitionlgVan Dijk, 2000b, p. 219;
Guilfoyle & Hancock, 2009, p. 124) claiming peoplauggling is‘akin to slavery”
before taking out some ‘stake inoculation’ insue(Guilfoyle & Walker, 2000; Potter,
2004, p. 212; Wetherell, Taylor, & Yates, 2001155) with his phrasawithout going

over the top’

With a blistering speech WA Greens Senator Dee Btssgondemns the Bill’'s passage
history and intent. Citing the HREOC report (199828), Margetts tells the Senate

about a November 1994 vessel, @mckatoo

In January 1995, arrangements were made to ddp8d members of the group
back to China. Legal assistance was received dasheninute, and 32 people
from this boat were found to be refugees. Understrumgent rules in relation to
refugees in Australia, if 32 people from that baate found to be refugees,
what would the implications have been if we had sfirB2 of those people
back? Potentially, there were implications for thiees, their freedom or their
families. It almost defies belief that we coulddmeng this on the basis of
efficiency or some odd idea of justice. In otherdg around 40 per cent of
those people who have now been granted refugaesstafustralia would have
been deported (Senate Hansard, 1999¢, p. 6845).

Senator Margetts aptly portrays the essence dbétaded Envelopes Bil this excerpt.

However, she also clarifies the Greens supporathendments:
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We have ... heard of the government’s amendmentdation to trafficking in
people, and as this is an issue which is not aanishing refugees — it is about
punishing those people who would seek to profitfthe heartbreak of
potential refugees — we have no objection to tBengate Hansard, 1999e, p.
6842).

In the excerpt Margetts uses ‘subject position{@ypilfoyle & Hancock, 2009, p. 126)
while setting up a ‘contrast structure’ (Van DigQ00a, p. 66; Every & Augoustinos,
2007, p. 423). By using the labéteafficking” and“potential refugees”she constructs
a“victim-criminal” pairing, failing to construct a fact-based depictiYet, within this

a deviation from the dominant emerges: Margettledirst Senator to label the
passengersefugees” and“potential refugees’ Throughout the day the Greens
maintain this dissenting discourse: Senators M&sgetd Bob Brown use the term
“asylum seeker’seven times anttefugees” thirteen times. By comparison, Democrats
Senator Bartlett uses the wdréfugee” six times, but only as part of the program title

‘Refugee and Humanitarian Program’.

Using the phras#rafficking in people” Margetts supports the amendments. She then
adds the disclaimer the amendments are not &paatshing refugees” She clarifies
“punishing those people who would seek to prof§he then stresses the passengers’
victimisation by claiming facilitators are profitirifrom the heartbreak of potential
refugees”.In this process she also ensures her positiorsrign@a compassionate

politician’, strengthening it with the use ‘feartbreak”.

During the Committee debate Senator Margetts malaaim that smugglers promote
false expectations in the minds of their passen@grat they will be well received’
and that they ‘sell’ the notion that using theingee assists their asylum claims upon

arrival (‘their cases might be helpegt”

It has obviously been agreed that [the amendmemdg]stop the hurt and
disappointment of many people who may have beetoléélieve that they will
be well received in Australia, that there mightdpportunities or that, if they
are real refugees, their cases might be helpégyf tome using these
traffickers ... | think it is a step in the rightektion to stop those people who
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might otherwise be trafficking or benefiting froneating other people badly or
from building up their hopes. But it might meanttheal refugees will get
treated badly simply because they are part offackang process. It is very sad
to think that that might happen (Senate Hansargi9&9p. 6965).

In the segment’s second part Margetts uses tlagedl ‘misleading marketing’ to

justify the harsh amendments, claiming they mayp Stwose people”from “benefiting
from” their passengers or froftreating other people badly”’Like Senator Patterson
above, who implied th&trug smuggling” could be part of ‘people smugglers’ activity,
Margetts constructs an implication (Van Dijk, 200pb220) about business practices
of the migrant travel facilitators; she does natkbaer claim with evidence. It could
even be argued that Margetts creates an ‘extreseefoemulation’ (Van Dijk, 2000Db, p.
219; Guilfoyle & Hancock, 2009, p. 124) in orderdontrast’ (Van Dijk, 2000a, p. 66)
this with the ‘victimization’ (Van Dijk, 2000b, [224) of the passengers before she
expresses partisan compassion for thefit is very sad to think..."in the final

sentence.

Later in the day, Senator Bob Brown'’s speech orBillenarks his complete silence
about the amendments. Perhaps the Greens had extotstudy the amendments and
develop a party direction. While the Bill's surviwaas irrelevant — the Greens opposed
it while it passed with Labor support — a burningstion remained for Greens and
Democrats: where was their dissenting discoursewdiere vigorously pursued with
regards to the rights aihauthorised arrival® Where were the insights of the Greens,
that the severe punishment of the voyage facilisatcas made possible in an
environment where the passengers, “the smuggleete wunished and vilified by the

government?

West Australian Greens Senator Christabel Chaneanets not part of the 1999 debate;
her term ended in June 1997 following the 1996tecIf she would have been
present, her propositions could have signifiedagytul narrative to be adopted by her
colleagues. Three years earlier, she had propHgteaptured the essence of the major
parties’ rhetorical constructs, exposing the liekveen the negative depiction of the

passengers and the criminal labelling of the voyaganisers. She had exclaimed:
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The community has been bombarded with governmetgrsents that the boat
people are queue jumpers, that they are the victwhsunscrupulous
entrepreneurs in other countries who are makingeypdy providing boats, that
they are being used by touting lawyers who wanimeke money out of the
misery of others, and that they are not refugegws/an (Senate Hansard, 1996d,
p. 2566).

Labor Senator Barney Cooney speaks briefly. Henaies his earlier critical comments
about the Bill's debate and its implied vilificati@f HREOC, the legal profession and
the Ombudsman, summarising his Senate Committestreipapter (SLCLC, 1999, pp.
49-55). He does not retreat as he notes:

There has been a campaign ... suggesting thagglaéprofession is trying to
pervert the law and the immigration system ... ana direct attack on the
Human Rights and Equal Opportunity Commission adtexct attack on Chris
Sidoti, the Human Rights Commissioner. Both attarkesmost unjustified and
both should be corrected (Senate Hansard, 1998847).

Senator Cooney also maintains silence about the Bihendments. He has however
delivered a thorough critique, positioning himsaedfan outspoken dissenter. His dissent
would cease for the vote on the legislation, beeduis party would prevent him from

doing so.

Following Senator Cooney’s speech the debate @started at 9:31am is adjourned
at 10:40am. Debate is resumed at 4.38pm when G&sretor Bob Brown rises for his
speech (Senate Hansard, 1999e, p. 6960), declasmpposition to the Bill. He does
not refer to any particular elements of the Bi#jther does he mention the proposed

amendments.
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5.6. Bring five people, get twenty years

232A Organising bringing groups of noncitizens iAtgstralia
A person who:

(a) organises or facilitates the bringing or contim@ustralia, or the entry or
proposed entry into Australia, of a group of 5 @mrenpeople; and

(b) does so knowing the people would become, uptny into Australia,
unlawful non-citizens;

is guilty of an offence punishable, on convictibg,imprisonment for 20 years or 2,000
penalty units, or both.

At 4:54pm the Senate is declared tdl€ommitteeand Senator Kay Patterson tables
the amendments (Senate Hansard, 1999e¢, p. 696@)a®andment inserts a new
section 232A into the Migration Act (CofA, 1958YeRiously, section 233 was used to
convict thosébringing non-citizens into Australia’triggering a maximum prison
sentence of two years imprisonment. The new se@B@A imposes a maximum 20-

year sentence fdbringing a group of 5 or more peoplehto Australia.

Senator Patterson’s speech displays a mixtureaetbrical devices. As the Immigration
Minister’s Parliamentary Secretary, the Senatqueesh may have been written by
Minister Ruddock; this certainly would explain &pparently advanced rhetorical
complexity.

The amendments ... simply reflect the serious eratfipeople trafficking. It has
become more common. It is a relatively new phenanen this day and age,
though it might have happened in the olden dagsd.a number of
unscrupulous people are benefiting from those @meaplo see themselves as in
a desperate situation, often a desperate econamsaxa@l situation (Senate
Hansard, 1999e, p. 6961).

Senator Patterson claims the amendments ‘@iengle” response: thelsimply reflect
the serious nature of people traffickingdnd she states that people traffickihgs
become more commonShe attempts to establish a ‘modality’ (Van D8R00a, p. 65)
for the“seriousness’of “people trafficking”, portraying the amendments’

extraordinary sentence increase as a ‘common s@@aéfoyle, 2009, p. 148) response,
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seeking a ‘legitimation’ (Van Dijk, 2000a, p. 54)tbe measures (thegimply reflect”
the situation).

She continues, claiming that people traffickingredatively new” before adding it also
took placein the olden days” With this construct she undervalues the clainh itha
new while at the same time claiming it is not n8he tries to justify the ‘new’
legislation while also avoiding disquiet which maiydermine the credibility of the new
legislation: she builds ‘ambiguity’ (Van Dijk, 2080p. 62), ‘vagueness’ (p. 65) and a
dose of ‘reasonableness’ (Van Dijk, 2000b, p. 2R@Xxt, Senator Patterson sets up
‘contrast’ (Van Dijk, 2000a, p. 66) between timascrupulous” smugglers and the
“desperate” passengers — presentintyvactim-criminal” pairing. However, she also
depicts the passengers befilga desperate situation’as a self-perception of the
passengers: they are pedpMo see themselvesis desperate: introducing a
victimisation disclaimer, she depicts them as enmgred ‘actors’. In conclusion she
describes their self-perceived predicament: ‘ibfen a desperate economic or social
situation”. Patterson protects herself using ‘impression mament’ (Van Dijk, 2000b,
p. 223), depicting the passengerseanomic” migrants or wishing to improve their
“social situation”. She avoids the suggestion they may be ‘asyluikesg’eor ‘potential
refugees’; as Minister Ruddock’s Parliamentary 8egey that would carry a much

greater risk.

The criminal organisations behind this terriblelgare well organised. Apart
from anything else, they are placing people attgisk by putting them on
unseaworthy vessels and sending them to other wesinincluding Australia
(Senate Hansard, 1999e¢, p. 6961).

In this extract Senator Patterson constructs a euwielements, presenting them as
fact. She claims th&errible trade” of the voyage facilitators receive backing from
“criminal organisations” before claiming they arglacing people at great risk’by
using“unseaworthy vessels'The Senator combines some ‘persuasive scaredacti
(Van Dijk, 2000a, p. 72) and — using therrible trade” label — an ‘extreme case
formulation’ (Van Dijk, 2000b, p. 219; Guilfoyle &ancock, 2009, p. 124).
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The government acknowledge the support of the apposn our determination
to give our police forces the tools they need tecleand prevent these crimes
(Senate Hansard, 1999e¢, p. 6962).

Senator Patterson does not just acknowledge therlagposition, but also lobbies for
their ongoing cooperation. She seeks a consenshgheim, usingingroup unification,
cohesion and solidarity against TherfWan Dijk, 2000b, p. 216), where th€hem”

are the smugglers. She utilisksv and order discoursethe bipartisan ‘good law and
order’, giving“our police forces the tools they nee® a widely used and very safe
move for politicians in Australian political disc@e. She maintains this framework
when commenting on increased telecommunicatiomdefion powers proposed in one

of the amendments:

We need to be able to pinpoint the people onshbieave facilitating these
crimes and working in cooperation with the peopleigglers offshore. This tool
will strengthen Australia’s ability to monitor anldgpefully, prevent some of the
most dangerous criminal activities currently bgngsued (Senate Hansard,
1999e, p. 6962).

Here Senator Patterson introduces a ‘situated mgafGee, 2005, p. 64); she does not
just mention the Australian Federal Poliskge becomes its voicBhe has introduced a
widely approved Australian ‘cultural model’ (Ge®05, p. 59), using Federal Police
terminology:“pinpointing” the spread dftrimes” and“monitoring” development of
“some of the most dangerous criminal activitiebfer claim construct is understood by
her fellow Senators and reporters — it will alscebsily grasped by an audience at home.
The Senator utilises one of Australia’s ‘dominaistdurses’ (Guilfoyle, 2009, p. 148).
Law and ordemiscourse may perhaps even represésitaend Narrative(Jensen, 2008)

for Australia. By including one dthe most dangerous criminal activitiesito her

claim, Patterson did not only reflect a dominastdurse, but also actively promoted

the inclusion ofpeople smuggling”and“trafficking” in that discourse.

We know that other sorts of smuggling often goet weople smuggling,
including drug smuggling. For that reason, | bedi¢his measure is appropriate |
commend the Bill to the Chamber (Senate Hansai@bd,9. 6962).
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In the following eleven years since Patterson’sesheno known evidence indicated or
emerged that Australian-route ‘people smugglerd’ livéks to“drug smuggling”. It

does not prevent the Senator making the link, crgan ‘implication’ (Van Dijk,

2000b, p. 220) ofother sorts of smuggling’and artextreme case formulation’ (Van
Dijk, 2000b, p. 219; Guilfoyle & Hancock, 2009,324). By insertingoften” she

presents the implication as a ‘generalisation’ (\2ajk, 20004, p. 61).

Tasmanian Independent Senator Brian Harradine msotgoposition to the Bill and
expresses concerns that the amendment$aaieed onto this piece of legislationHe
notes he doe%ot really know how else to deal with thisthd concludes this fsather
awkward” while the amendmentare regarded as being important and will be
supported”(Senate Hansard, 1999e, p. 6965). Similarly, Serzdrtlett expresses
dismay that the amendments were not presentegasase legislation. He declares
being“strongly opposed to the vehicle that the amendsiard being attached to as a
mechanism for getting them through the parliameatid asks a question abétite
actual effect”’of the amendments, wondering whether they tdtbetorganisers of
people trafficking or people smuggling activitiesher than the people who are being
trafficked” (p. 6964).

Senator Patterson provides the closing remarkhéopassage of the amended Bill.

| believe that there are messages that have tag®eople are profiteering by
charging people anything up to $US40.000 to travé{ustralia on an unsafe
boat. There have been some cases where shipsuradyeasd people have had
their lives put at risk by being placed in ships fitofor live cattle. On
inspection, the hygiene in those ships is appaHing the food is atrocious. The
people who are benefiting are those who are inebingeople smuggling, and
it is now a worldwide trade. The message that thelevworld has to put out is
that that is not on (Senate Hansard, 1999e, p.)6967

In closing, Patterson presents seven ‘extremefoasrilations’ (Van Dijk, 2000Db, p.
219; Guilfoyle & Hancock, 2009, p. 124) and ‘genisedions’ (Van Dijk, 2000a, p. 63)
about the journey and its conditions. They areptfige tag for the journeygnything
up to $US40.000), the quality of the boatSdn an unsafe boat), a ‘perished at sea’
claim (‘some cases where ships have synkfie passengers jeopardising their life
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(“had their lives put at risk}, inhumane travel surroundskips not fit for live cattle)),
shocking provisions‘the food is atrocious) and unhygienic conditionshygiene ... is
appalling”). These are strong claims for which she providesxamples or evidence: it
is strong enough to call the travel facilitat¢ithe people who are benefiting’by one

of the labels vigorously promoted during the Senlateate:those who are involved in
people smuggling”’She finishes by making another universalisedwuantdsted claim:

“It is now a worldwide trade” She finishes the segment as she had stéttexie are
messages that have to go outlith a strong ‘truth modality claim’ (Van Dijk,@0a, p.
65; Jacobs, 2010, p. 365), concluding that theeamed penalties are messagéesie
whole world” that“that is not on”.

At 5:29pm, 35 minutes after Senator Patterson tethle amendments, tisealed
Envelopes Bilpasses the Senatéth amendmentdotal Senate debating time for Bill
and amendments throughout the day is just 1.45shaabor support comes as
predicted; Senator McKiernan noted the oppositiat“bonsidered the bill and its
predecessor very carefully(Senate Hansard, 1999e, p. 6968). While Democrats,
Greens and one Independent oppose the Bill, thkgreully support or remain silent
about the amendments, although Independent Haeadid Senator Bartlett had
protested the fact that these amendments wereesemted as separate legislation. No
division is called and no votes are recorded. Theraled Bill now proceeds, for the

first time since 1996, to the House of Represerdati

5.7. An Eleven-minute Refugee Convention Waltz

At 7.29pm the Hon Peter Slipper tables 8saled Envelopes Bith the House of
Representatives. He informs the House that the B#lviously debated in the Senate,
now includes amendmerit® strengthen offence provisions in the MigratiAnt
dealing with the increasing problem of people ickihg” (House Hansard, 1999e, p.
7992).

The legislation is new to the House of Represergafibut Mr Slipper's Second
Reading speech lasts just three minutes. Slippengrises the Bill's background and
intent to restrict outsiders’ legal assistance s€¢e boat arrivals, and explains the
amendments, particularly the increased penalty:
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Organised crime groups are involved in peopleitiafig, and the penalty
reflects the seriousness of the offence. Thesepnewsions are primarily aimed
at those who profit from people trafficking — thagleo, for a fee, organise
individuals or groups to enter Australia illegalRefugees are not at risk from
these provisions. As a signatory to the refugeeseation, the Australian
government will ensure that refugees are not stdjieto penalties on account of
illegal entry or presence in Australia as firstugd (House Hansard, 1999e, p.
7992).

Slipper’s references twefugees” and thé'refugees’ conventionare not attempts to
improve the government’s human rights credentliging the Bill's debate,
government and opposition had continually depitieakt arrivals asunlawful

arrivals” and“unlawful non-citizens’, never calling therfasylum seekers“potential
refugees”or “refugees”. When justifying access restrictions to detainedtlarrivals by
lawyers, both major parties employed rhetoricalstaucts depicting them a®n-
deserving entrantdn his 1996 Explanatory Memorandum Minister Ruddbad even
promoted the causal link between tHeiode of arrival’and the legislation’s
imperative: he promoted justification of the measiecause they had‘arrived as
unlawful non-citizens{CofA, 1996b, p. 2; SCSB, 1996). However, rightw®lipper
needs a new ‘contrast structure’ (Van Dijk, 2000e66; Every & Augoustinos, 2007, p.
423) to justify the enormous increase of the maxmimprisonment fofthose who

profit from people trafficking’proposed in the amendments.

In closing his sentence, Mr Slipper makes one efdtbate’s most audacious moves.
Directly quoting from the Refugee Convention’s (UBR, 2006) Article 31, he
guarantees the governméwtll ensure that refugees are not subjected toglges on
account of illegal entry or presencelt is an astounding claim, and ‘counterfactual’
(Van Dijk, 2000a, p. 72), contrasted with the cmtention of the Bill, particularly
because Minister Ruddock’s Explanatory Memorandachdiearly defined the
legislation as a punitive measurecause of the‘'mode of arrival’ of asylum seekers.
Slipper constructs this false reassurance as lee'st@culation’ (Guilfoyle & Walker,
2000; Potter, 2004, p. 212; Wetherell, Taylor, &&& 2001, p. 155) and a
‘reasonableness’ move (Van Dijk, 2000b, p. 223pkeehe justifies the insertion of

Section 232A in the Migration Act, whi¢imtroduces a more severe penalty of 20
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years imprisonment ... for the trafficking of grogbgive or more people{House
Hansard, 1999e, p. 7992).

The government is committed to protecting the intg@f the nation’s borders
and to stopping the work of people traffickers whimk nothing of exploiting
people with the false promise of entry into AusaddHouse Hansard, 1999e, p.
7992).

In this excerpt Mr Slipper claims the operattirsnk nothing of exploiting people”
before alleging they offéthe false promise of entry into AustraliaSlipper prefers
usage oftraffickers” over“smugglers”in his speech; its usefulness is its
“extremisation”. The two labels are clearly distinct: the notidritaafficking” has a
connotation tocoercion and forced travelwhile “smuggler” or “people smuggler”

has an underlying meaning relatedilieccit border crossings: Mr Slipper’s preferential
usage oftraffickers” in the debate functions to establish an ‘extreasedormulation’
(Van Dijk, 2000b, p. 219; Guilfoyle & Hancock, 2002 124). The use of this label in
the debate may indicate insufficient knowledgehef mature of informal travel ventures,
but its persistent use in parliamentary rhetoritcfions as afExtremisation label” to
justify the criminal sanctions. The separationh&fse terms in political discourse further
develops in the following years. During 2001 theited Nations Convention against
Transnational Organised Crim@nited Nations, 2001a) and #nuggling Protocol
(United Nations, 2001b) will be ratified by manyucdries. Throughout the day
however, the term'¢rafficking’ and‘trafficked’ will be used 28 times in the Senate,
while the termpeople smugglerbr ‘'smuggling’ will be used 27 times; in the House of
Representativegrafficking’ or ‘trafficked’ is used eight time§people smuggleror

‘smuggling’is used two times.

In reply to Slipper, Labor’s Immigration spokesn@on Sciacca offers his party’s
support for the Bill and its amendments and praisegovernment’s initiatives. The
government had repeatedly claimed tlmaitsiders”, HREOC, the Ombudsman and
lawyers werésubverting” the intent of the Migration Act if given accessigtained
boat arrivals. Suggestions had been raised'ldnayers were touting for business”
These suggestions had been fiercely criticiseddiyok. Senator Cooney in his speech
and the Senate Inquiry report (SLCLC, 1999, pp580-Sciacca’s rhetoric however is
excessively strident and not congruent with théstac
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Summarising the legislation’s intent, Sciacca ckdithe right to confidential access to
legal advice is maintainedbut“nevertheless strictly regulated'He claims this
prevents'greedy lawyers from touting for business and etithg vexatious class
actions”. His extraordinary assertions abotgiteedy lawyers”ignores evidence
presented at the Senate Inquiry (Committee Han&88%, pp. 151, 173, 177; SLCLC,
1999). At the Inquiry, NGO'’s and legal bodies hestified that lawyers assisting
detainees primarily worked pro bono and not foffigrget Sciacca continues his
unfounded attack dthis small but very active group of lawyerstlaiming“each
detainee represents a few hundred dollatdé claims the proceetiepresent millions
of dollars” when multiplied‘by a few thousand detainees and illegal immigrantde
claims they'end up in the coffers of a few law firmgfter beind'duped out of these

poor people’(House Hansard, 1999¢, p. 7993).

It would be easy to identify Mr Sciacca’s rhetaagmerely an ‘extreme case
formulation’ (Van Dijk, 2000b, p. 219; Guilfoyle &ancock, 2009, p. 124). While this
is not inaccurate, more is at play. His manipulasarfaces when he identifies the
“duped”, quantifying them a%a few thousand detainees and illegal immigrantgVith
the construct he heaps disparaging innuendos draboaalsand other‘illegal
immigrants”. Sciacca does not construct his argument aboaindetboat arrivals—
evident from his numbefa few thousand” —yet the legislation is specific for this
target group. While Mr Sciacca’s claim is inaccaranhd inappropriate, it is identical to
the constructs employed by Immigration Minister Roick during his 1996 Refugee
Week speech (see Chapter Four). The Bill doesamgét the'few thousand”illegal
entrants; it aims to exclude “outsiders” from puding legal assistance to justew
hundreddetained boat arrivals, and his rhetoric is maaijpee and inappropriate. The
“few thousand”have nothing to do with tifeealed Envelopes Bill

Sciacca claims the Bill detefgeople smuggling operationsthat“over time have
become more and more seriowsid the‘problems” have“‘threatened the integrity of
our judicial appeals system and the integrity of pational border”. He commends the
government’s implementation of the proposatscombat this disgraceful trade in
human misery’tlaiming Labor had repeatedly called for such me=s(House
Hansard, 1999e¢, p. 7993). He ensurésdaffirm the bipartisan spirit”in “this
portfolio”, but not without expressing his condemnation alothuer‘ideologically
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unsound”’legislation — referring to thi&udicial Review Bill” (CofA, 1998). This Bill
was the driving motive for Minister Ruddock’s cansts during his 1996 Refugee
Week speech (see Chapter Four).

Sciacca displays some skilful rhetoric, which negldse scrutiny and careful
deconstruction (Gough, 2008a, 2008b). First, heleyspa ‘political consensus
strategy’ by acclaiming thibipartisan spirit”. Van Dijk comments on Sciacca’s
‘political consensus’ profession$:acing the threat of immigration ... the country
should hold together, and decisions and legislasbauld ideally be non-partisan or
bipartisan” (Van Dijk, 2000b, p. 216). However, while Sciagemerously praises the
government, he adds considerable restrictions wbhademning thdudicial Review
Bill as“ideologically unsound” When he claims the opposition’s Labor Pahsd
been calling ... repeatedlyfor measures like the proposed amendments, heesnsis
‘actor role’ (Van Dijk, 2000c, pp. 51-52) clearlgfihes him as a member of his party
and opposition member. When he launched unfouniiieghéions at the feet ofjteedy
lawyers” with their“vexatious class actions™he used a ‘generalisation’ (Van Dijk,
20004, p. 61) to safeguard himself from attackhbi@ added a qualifier or ‘disclaimer’
(Van Dijk, 2000a, p. 62) to his ferocious attackdtgiming that'these people need
legal advice”but only“if they are ... genuine asylum seekersle even took out
insurance against anyone would might underminedrirthat by using the adjective
“genuine”, using an ‘ingroup-outgroup polarization’ (Van KiR000b, p. 214), where

the outgroup consists of, as he calls thtrangenuine refugees”

Sciacca’s complex constructs can be explained agaime presumptions. The
amendments were formulated at the last minutegduier in the day Labor Senator Jim
McKiernan had confirmed that the opposition wasfed. This hurried process makes
it plausible that many Labor backbenchers had aethbnformed of the amendments, or
had only just become aware of them. In other woBdsacca speaks to the Bill,
vigorously defending its necessity; he offers Higanship while applauding the
government; and hopes to convince the majorityiofdilow Labor MP’s in The House.
For the government, Mr Slipper, being aware of gncess, assists the opposition,
employing the safe move of supplyifrich lashings of Refugee Convention takk”

and both MP’s are telling everyoites going to be just fineMr Peter Slipper and Mr

Con Sciacca act in unison to achieve their purpa$e passing of the legislation.
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Over the past 18 months Australia has increasibggn seen as a soft target to
gangs of people traffickers in a number of coustri@verall in 1997-98 some
157 illegal immigrants arrived by sea on our shoie4998-99 this figure
increased eightfold to 859, and more are comingyeday. This increase in
people smuggling in the operation of the so-cabedkeheads’ signifies that
Australia’s penalties for these offences do nofagenough to deter those who
assist these criminal warlords on our shores (Hélasesard, 1999e, p. 7993).

Mr Sciacca claims the arrivals ithe past 18 months%ailed in at the behest tfangs

of people traffickers”’He makes a generalised claim, but does not presetence or
facts. He then notes daightfold increase”in arrivals before adding another
generalised clainfmore are coming every day'His numbers are generalised to
increase rhetorical effectiveness: the first bodth(52 Chinese) that increased the
arrival rate arrived ndtl8 months ago”’but on December 24, 1998 (Project SafeCom,
2009d), and since that date more had c@ameject SafeCom, 2009e). He continues
with another generalisation to justify harsh criatisanctions and introduces ‘pairing’
(Guilfoyle & Walker, 2000) so the two elementSpeople smuggling”and
“snakeheads’- assume equal value before labelling both asracbf“these criminal

warlords”.

The opposition will monitor these provisions to @mesthat genuine refugees
escaping their country of origin, often illegalgnd in fear of lives, will not be
prosecuted for doing so under these new penalileshave made it clear that
we will not tolerate any breaches to any of therimational conventions on
refugees. To do so would be to tarnish Australasl-won reputation as a
generous, humanitarian nation. With these considasin mind, the
opposition gives its full support to this bill (He&1Hansard, 1999e, p. 7994).

In the final excerpt, Mr Sciacca assumes the ‘aci@ (Van Dijk, 2000a, pp. 51-52) as
a member of the opposition whitill monitor these provisions’of the legislation: he
‘engages in opposition’ (Van Dijk, 2000a, p. 50panfortable role where he portrays
himself as a competent politician by his Laboreafjues — and the voters at home. He
voices the opposition’s commitment“tmonitor very closely”the application of the
“new tougher penaltiesbnly to“those who gain financially or materially from peep
trafficking”. His references to the Refugee Convention howdtescaping their
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country of origin, often illegally, and in fear lbfes”) are not inserted because he
promotes the UN treaty; they are a vehicle forrhetorical constructs. Using these
references, Sciacca attempts to achieve ‘posigifgpsesentation’, at the same time
seeking ‘legitimation’ (Van Dijk, 2000a, p. 54) fois insistencéwe will not tolerate
any breaches to any of the international converstion refugees”His final reference
also, engages ‘national self-glorification’ (Vanii2000b, p. 220) with his claim

“tarnish Australia’s hard-won reputation as a geoers, humanitarian nation”

In his acceptance remarks Mr Slipper briefly regfsoto Mr Sciacca, but not without
referring once more to Article 31 the Refugee Coriom “to which Australia is a
party”, stressing that refuge&are not at risk” from the heavy prison sentences
imposed on thé&raffickers” , because the Conventitprovides that refugees are not
to be subjected to penalties on account of thiggdl entry or presence in the country
of first refuge” (House Hansard, 1999e, p. 7994). The use oflgggimation’ (Van
Dijk, 20004, p. 54) was needed in the context efttbavy penalties imposed on the
“criminal warlords” who wer€'‘victimizing” their passengers. The debate on the
penalties needed another ‘contrasting structuregf& Augoustinos, 2007, p. 423),
even if it required one more usage of thefugee” label inthe Bipartisan Waltz with
the Refugee Convention

Eleven minutes after opening the debate — at 7:49n Slipper moves the motion for
the third reading. Thiligration Legislation Amendment Bill (No. 1) 1988ssed the
House of Representatives, without ever having baieled, presented, introduced or
debated before June 30, 1999, within eleven mindtes Bill is now ready to become
theMigration Legislation Amendment Act (No. 1) 198®fA, 1999e).

5.8. Conclusion

This chapter analysed the parliamentary debatagpafliamentary Bill first tabled in
1996 and passed by Parliament in June 1999. Rtreduced in the Senate, the
legislation, nicknamed th®ealed Envelopes Bijproposed to remove unsolicited legal
assistance access for maritime asylum seekersnmgiration detention by the HREOC,
Commonwealth Ombudsman and any other legal repisass. The Bill was first
introduced to Parliament while a HREOC Inquiry ihtaman rights abuses in

Australia’s detention centres was ongoing. Thisiingincluded investigations in the
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facility where maritime arrivals were detained. @ntHREOC’s powers it could
conduct such investigations and compel detentiornicas providers and the
Immigration Department to cooperate and resposdelfport, discussed in Chapter 4,
had relevance during the parliamentary debate amdhave influenced the drafting of
the legislation by the Immigration Department oritsyMinister the Hon Philip
Ruddock.

Analysis of the legislation found that governmemd &abor opposition MP’s and
Senators justified the legislation in rhetoricaihis by constructing a persistent
discourse depicting maritime asylum seeker&siakawful entrants”, “unlawful

arrivals”, “illegal entrants” and“illegal arrivals” . Further, they depicted the statutory
powers vested in HREOC, the Ombudsman and othal legresentativeds-a-vis
detained asylum seekers“agbverting” and“obstructing” the“Parliament’s intent”

to “manage unauthorised arrivals in detentiomhder the Migration Act. Lawyers
seeking to assist detainees were depicted@ety lawyers touting for businesand
“extremised labelsalso extended to allege they could €anillions of dollars” with
“vexatious class actions”.The government ignored a Senate Committee Alert,
suggesting the legislation may breach internatiboahan rights conventions, and failed
to incorporate serious community and legal concerpsessed in a Senate Inquiry
hearing by means of including amendments to thislegn. The government won
Labor support for an Urgency Motion, but did nabgress the 1996 Senate debate by
introducing the Bill to the House of Representaise its ‘urgency’ could be
implemented. Instead, the government postponeBithdecause as a result of the

Urgency Motion it could reintroduce the Bill at atije of its own choosing.

Between December 1998 and June 1999, a numbeagefl@ats with Chinese migrants
entered Australia, reportedly to find jobs assedawith the 2000 Sydney Olympic
Games. These boats, called @lgmpic Games arrivals this chapter, caused
community fury and astonishment, invoking notioh&order panic’, while their

arrival without prior detection in populated areaseived enormous media attention
and public condemnation. The government respongediding legislation to increase
criminal sanctions for bringing non-citizens to Aadia from two to twenty years.

While the arrival of thes®lympic Games arrivalgiggered the measures, the
government applied these criminal sanctions tb@aits, and opposition politicians
supported the universal nature of these measuteg previous vessel numbers as
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illustrations. The government did not present kbggslation as a Bill, but as an
amendment attached to tBealed Envelopes Billeintroduced to Senate and House of
Representatives on the last day of Parliament eaMinter Recess. The legislation and
amendments passed the Senate after one hour anhdtes, while it took just eleven
minutes for the laws, never presented before s@hamber, to pass the House of

Representatives without any debate.

Analysis of rhetoric employed in the Senate foumat the voyage organisers were
repeatedly depicted as extreme criminals and gassengers as victims‘wictim-
criminal pairings” while Senators frequently uséektreme case formulationsto

justify harsh criminal sanctions. These extremdaaligms were repeatedly presented as
“generalisations” alleging the criminal nature of such voyadefarror depictions’

were presented about the vessels, the voyagetiteggod presented to passengers and
the dangers at sea, while alleged links to drugesiwere presented without details or
evidence. In the House of Representatives, debateawoided beyond a Second
Reading speech and an opposition reply, by meaasio§ strongly worded
endorsements of the legislation and its amendnatitsrequent references to the UN
Refugee Convention dkegitimation” by government and opposition spokesmen.
Voyage organisers were presented Wiktremised labels’ while the Labor

opposition spokesman also described lawyers asgidétainees usirigxtreme case
formulations”, using untested and generalised accusations tregratedmillions of

dollars” in profit from their interventions.

5.8.1. Research Questions

This section lists the four research questionspaadents evidence drawn from the
Parliamentary Debate of ti&ealed Envelopes Bdhd other relevant material from this

chapter in the responses to these questions.

1. How did politicians inform themselves of the intational phenomenon of
‘people smuggling’ and what knowledge did they hakthe nature of ‘people

smuggling’?

Politicians provided no verified information abahbé nature of any of the vessels’

organisers, past or present. While the arrivaheflympic Games arrivalsould have
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motivated the government to present reports, famgde from Australian Federal
Police investigations or from the Department of tGoss, detailing the nature of these
Chinese arrivals or the organisation(s) backingatiwals, they did not present any
material which would count as ‘evidence’. The goweent did not clarify whether or
not any prosecutions were pending or planneddindt clarify what the reason had
been for the recent Chinese arrivals. While meelprts investigated some of the
incidents, these found no backing by statemenkginisters or border control
authorities. Instead, politicians employed rhetrlabels depicting extreme criminality
and they alleged Chinese criminal entrepreneues'Shakeheads’, were connected to

the arrivals, but they presented no evidence trinfthe Parliament.

2. When considering the legislation, did politiciammsider that ‘people
smugglers’ generally bring asylum seekers into Aalist as a UN Refugee

Convention signatory?

Government and Labor opposition depicted asylurkesseas ‘illegal arrivals’ when
debating the principal Bill. They depicted passes@e ‘victims’ during the debate
about the amendments imposing increased crimimatieams on the voyage organisers.
They did not distinguish between those who broaghtum seekers and those who

brought other types of migrants.

3. Did politicians consider that lesser criminal ligi#s may exist for boat crew as

opposed to organisers during the debate?

No suggestions were raised in the House of Repiasass or the Senate that
diminished criminal responsibilities may exist twew as opposed to skippers,

organisers or business owners of any ventures.

4. Were the passengers negatively depicted by asswclacause they had arrived
using smugglers, and did Article 31 of the RefuGeavention play a role in

legislative considerations?

During debate of the principal Bill, which aimedremove legal rights for detained
boat arrivals, government and Labor Senators ctamilg avoided labelling detained

arrivals asrefugees” or “asylum seekers’only Greens and Democrats used these
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labels. During the debate of the 1999 amendmemntgber, victimised’ depictions of
asylum seekers associated witformal travel venturesvere frequently used.
Government and Labor opposition politicians as asllGreens and Democrats
frequently usedvictim-criminal pairings”. A government Senator, depicting
passengers as ‘victims’ in many ways, depicted thefeconomic” migrants or
wishing to improve theitsocial situation”, also &victim-criminal pairing” because
their travel facilitators were depicted ‘asmscrupulous people ... benefiting fronttiem.
During the 1999 eleven-minute Second Reading apdsipon reply in the House of
Representatives, the Refugee Convention was cjtédth MP’s, the government MP
guoting from Article 31. However, these citatiorlayed no role in a debate about the
legislation, instead servirfgational self-glorification” rhetoric andlegitimation” of
extreme yet unfounded claims of a politician, ahthe extreme criminal sanctions

proposed under the laws.
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6. Protecting Borders in the War against the Unad/i

6.1. Introduction

Chapter Five scrutinised parliamentary processdsaanlysed the debate of a
legislative measure nicknamed tBealed Envelopes BilThe Bill sought to prevent
legal actions supporting asylum seekers in immignadetention by HREOC and the
Commonwealth Ombudsman. The chapter found thahgdunie debate, asylum seekers
were consistently depicted using the laBaldawful entrants”, “unlawful arrivals”,
“illegal entrants” and“illegal arrivals” , and that this depiction served the purpose of
constructing a parliamentary discourse supportiegégislation seeking to restrict
access to legal advice. The chapter establishédntimaigration Minister Ruddock
supported the notion that such restrictions shbeldpplied as a form of discriminatory
punishment because the asylum seekers had armadfully. Lawyers seeking to
assist asylum seekers in this group were descabtlibverting” and“obstructing”

the operations of the Migration Act. TBealed Envelopes BiNas selected for analysis
because last-minute amendments added to the liegisia 1999 significantly increased
existing criminal sanctions to those bringing peaphlawfully into Australia. The
amendments were a government response to comnawtgge and fears following the
arrival of a number of vessels with illicit Chinesggrants in the lead-up to the 2000
Sydney Olympic Games. Analysis of this last phashé three-year debate found that
asylum seeker depictions changed, where they wewvedepicted abvictims” in

“victim-criminal pairings” by politicians of all persuasions.

The parliamentary deliberations under scrutinyhis thapter are in many ways a
continuation of the June 1999 debate of$kealed Envelopes Bdind its last-minute
amendments. ThBorder Protection Legislation Amendment Bill 1988s a second
response to th@lympic Games arrivaland the ensuingational border panicJust
like in the previous debate, Members and Senagbes to John Howard’Brime
Minister's Coastal Surveillance Task Force Reparitten by Max Moore-Wilton
(Moore-Wilton, 1999). The legislation was a resdlthis report as well as the Alan
Heggen Inquiry (1999) intundetected landingsat Holloways BeaclandNambucca
Heads(Customs, 1999), commissioned by Justice and @GssMinister Amanda
Vanstone. Both reports were released prior t@Bthieler Protectiommeasures debate
under scrutiny in this chapter. The legislationgmees increased enforcement powers
for border authorities in order to intercept angrahpend foreign vessels bringing
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‘unauthorised arrivals’. The debate of the legislaappeared chaotic; opposition MP’s
attack Minister Ruddock’s Second Reading speecleapcess dismay about other
aspects of the Howard government’s proposed hargbldtive measures in response to
boat arrivals or suggest he has adopted racistipsliJupp (2002, pp. 120-136) and
others have suggested that following Pauline Hassi®#98 demise Howard started to

adopt One Nation policies to capture up to oneiomlpolitically disenfranchised voters.

Previous chapters identified that Australian poilitns used a range of manipulative
rhetorical devices in the parliamentary ‘people ggimg’ discourse; these devices
were also used in refugee and immigration polittiatourse in other countries (Wodak
& van Dijk, 2000). This chapter presents a new esfzethe development of Australian
political discourse: the deliberative attempt byskalian public servants in the service
of Prime Minister John Howard and his Immigratiomidter Philip Ruddock to
reconstruct parliamentary debates and present Ineterical constructions of asylum
seekers. It argues that Howard prevented a Panhamneor Senate Inquiry into the
‘undetected landinggdy means of announcing two inquiries. One was gotedl within
the Department of Prime Minister and Cabinet (PM&@J another by his Justice and
Customs Minister. These announcements and inquoestructed a national security
emergency narrative. In addition, the delivery mfimmigration Department document
to all MP’s and Senators created another discargsstruction where asylum seekers
arriving unauthorised were depicted*Bisum shoppers”attracted to Australia’s

perceived generous provisions for asylum seekers.

If the Olympic Games arrivalriggered old Australian fears of &nvasion from the
north”, then the political response to the natidmaider panicdelivered no new

paradigm other than a control and punishment resgdrhis chapter presents evidence
that the creation of the people smugglethesnous criminal” was strongly promoted

and created by the government and by Australiaitiggahs of most persuasions in a
context where the governing Prime Minister creaewhtional security emergency
narrative prior to the commencement of the Parliaary debate. In doing so, he
equated all boat arrivals alegal arrivals” and remained unresponsive to the needs of
asylum seekers. In this, Howard responded to asgkeRers, refugees and
multiculturalism in similar ways as the Australigenerations who held those invasion

fears as intensely as they held their abhorrenceutticulturalism.
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6.2. Howard’s National Security Blindfold

Surprisingly, neither the Moore-Wilton nor the Heggeport provides any useful
evidence of the nature of tkidympic Games arrivaler of the passengers’ intentions.
They do not provide an insight into the intentlod passengers and their organisers;
they do not disclose any insight into the operatjanm into their plans or modus
operandi: Howard had stripped all details from befhorts. The Task Force had been
chaired by Max Moore-Wilton, Secretary of the Deépant of PM&C; other members
were the agency heads of the Attorney-General'sib®gnt, Customs, Federal Police,
Defence, Foreign Affairs, Immigration and the Odfiaf National Assessments (Moore-
Wilton, 1999, p. i). Perhaps the Prime Minister ppaolvided the full details to a few
Ministers; barring this, no elected representatwesld ever know the full details of
the vessels that had landed without prior detectitid’'s and Senators were prevented
from developing an insight into the reasons forghssengers’ arrival and how they
themselves felt about their journey and its reasBrisme Minister John Howard had
blindfolded the Parliament, and by depicting thesets’ landings as a national security
threat, he justified the total operational secrefcgustralia’s State response. According
to media reports, Australia’s Maritime Safety Autiypand the Customs Department
had been directed not to comment oniHloloways Beaclarrivals (Roberts, G. &
Martin, 1999). Moore-Wilton, one of Australia’s nieenior bureaucrats at the time,

notes in his introduction:

The Heggen report has been withheld because iaicEd considerable amount
of operational detail which if released would coomise future operations
against people smuggling syndicates. Similarly,Ttagk Force's report has been
amended to protect operational and intelligenceera{Moore-Wilton, 1999,

Introduction).

The 46-page Moore-Wilton report does not distinguistween generalised groups of
illicit migrants and asylum seekers. It uses thelsillegal immigration’, ‘illegal
immigrants’and‘illegal entry’ 48 times while the labéllegal (boat) arrivals’ is used
24 times; it makes no mention ‘akylum seekersThe intrusiveDlympic Games
arrivals may well have provided the trigger that establistiee Prime Minister’s Task
Force, but it is clear that its brief was much widdoore-Wilton does not just identify

all boats adllegal arrivals, but he represents the view that the border ptiotec
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measures proposed are to encompéder one The report does not differentiate the
recentundetected landingdrom previous arrivals throughout the decade, evieite
these are clearly different categories; Moore-Wiikanumerical overview dfillegal
arrivals” by boat and air (Moore-Wilton, 1999, Appendix Jtdllies all arrivals since
1990 in a single table. It is not surprising the teport does not discuss the UN
Refugee Convention, or that it discusses the issgsd in international law in relation
to unauthorised arrivals, but it urges active suppbthe UN Smuggling Protocol
(United Nations, 2001b):

Recommendation 7: That a high priority be accotdecbnclusion of the People
Smuggling Protocol to the draft UN Convention oarignational Organised
Crime and its ratification be encouraged in ouiae@nd beyond (Moore-
Wilton, 1999, p. 4).

The Prime Minister's Task Force inquiry also pradda convenient insurance against
any unforeseen developments in the Parliamentastnow unlikely that afoutbreak

of activism’would take place, where the opposition would insisa parliamentary
inquiry, or that theinrepresentative swibf Senators (ABC1-TV, 2010) would demand
one. It would be likely that everyone in the Pamlent would keenly comply with the
national security discourse framewatksigned by Prime Minister Howard’s Task
Force. In addition, the Task Force and its repad broadened the focus from the few
undetected landings of the Chinese vessels todedll boat arrivals regardless of their
purpose. This was a significant and considerabémdag shift: the 1999 undetected
landings in populated areas were of an entirelfigéht nature and quality than the
boats that usually landed in Darwin or Ashmore R€Rrbse boats and passengers
immediately reported to authorities if they had alotady been intercepted, and in
doing so they complied with the dictum of Articlé 8f the Refugee Convention. They
always sailed iffiwithout authorization” but they did nothing wronf{provided they
present themselves without delay to the authoraresshow good caus¢UNHCR,
2006, Article 31) for their unauthorised arrival.

As noted above, the second Inquiry into ‘thedetected landingsatHolloways Beach
andNambucca Headwas commissioned by Justice and Customs Ministeada
Vanstone. In what is left from retired Air Vice-Mdall Alan Heggen’s Inquiry report
after removal of most of its contents, just onerabgeristic of the twéundetected
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landings’is identifiable. The report notes in its summatiséndings that thélin Ping
Yunmay have included ‘gpossible resort to evasive routing by the Mastéthe
vessel’, while theZhou Gang Tao 106ad arfuncharacteristic routing ... beyond the
northern and eastern boundariesf the Exclusive Economic Zone (i.e. in internatib

waters) (Heggen, 1999, p. ii). Both statementso&eespeculative nature.

6.3. War on the Uninvited

Several critics, including independent journalstid Pilger, have sought to depict the
Howard government’s response to maritime asylurkesseas'John Howard’s war on
refugees”(Pilger, 2002). Pilger asserts this when writibgat the 2001 military action
against the Norwegian containership ‘Tampa’ that tescued hundreds of asylum
seekers at sea (see Marr & Wilkinson, 2004). Tleseriptions are not just rhetorical
depictions or hyperbole. THgorder Protection Legislation Amendment Bill 1999
proposes a wide range of amendments of the Migr# (CofA, 1958), the Customs
Act (CofA, 1901a) and the Fisheries Management(8cfA, 1991). It justifies the
amendments by invoking the rights of nation stede@mplement measures under
UNCLOS, theUnited Nations Convention on the Law of the @#@ited Nations, 1982).
In its relevant sections UNCLOS defines the maetipowers of sovereign statés-a-

vis foreign vessels, and as the Bill Digest clarifi€sfA, 1999a, p. 5), it defines what
actions can be taken in the various maritime bozdees surrounding nation states.
However, UNCLOS was not designed to take hostil®as against asylum seekers and
view them as a threat toSiate Partyto the Convention. It was instead designed to pre-
empt and prevent tensions and eruption of hosslitietween states over maritime
resources, fishing grounds or maritime installagiand prevent hostile border
incursions. As its Preamble notes, the State Raiéhe Convention were prompted by

a desire to make

an important contribution to the maintenance ofcpeaustice and progress for
all peoples of the world . a just and equitable order ... which takes into
account the interests and needs of mankind as evdoited Nations, 1982, p.
25).

The legislation makes amendments to the Migratiot) defining new powers to

“board, chase, search, move and destroy ships armdadt involved in people
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smuggling operations”under the new Act, Australian government vesselsdd under
specific circumstances engagée'ot pursuit” and“use necessary and reasonable
force, including firing at a ship in order to disglt” (CofA, 1999a, p. 8).

Amendments to the Customs Act create new provigijoneg authority for Customs
officers to carry weapons, and under amendmerttset&isheries Management Act they

could act as armed fisheries officers, using tmeesaveapons (CofA, 1999a, p. 21).

Using war-like strategies against asylum seekeselesould only be achieved because
Howard had depicted the initial trigger for theigtion as anational security invasion
emergencyAs noted in Chapter Five, the undetected enti§lohese vessels at
Holloways BeactandNambucca Headlkad triggered sensational reportage while it had
invoked Australia’s deeply embedded national inmaginxiety. Howard’s engagement
of one of his most trusted senior public servabepartment of PM&C Secretary Max
Moore-Wilton had kept control of theational security invasion narratiweithin his

own Prime Ministerial department. His report had disappointed: according to
Moore-Wilton, the issue at hand had nothing to db asylum seekers but, as noted
above, everything to do witillegal immigration’, ‘illegal immigrants’, ‘illegal entry’

and ‘illegal arrivals’. Moore-Wilton had confirmed this, 72 times overptgjes. As
Secretary of the Department of PM&C, Moore-Wiltoimemediate boss was John
Howard. The over-saturated use of the “illegal’diskin Moore-Wilton’s report

strongly suggests that he was under direct instmsty Howard to apply saturation

levels of the labels.



6.4. Criminals Attempting Intrusions

Table 6.1: 1998 and 1999 Chinese boat arrivals
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date location determination number
. 10 adults
19 Febr 1998 off NW Kimberley Coast 11 deported 1 child
21 Febr 1998 off NW Kimberley Coast 7 deported 7 adults
24 Dec 1998 Coburg Peninsula, Northern Territory 52 deported 52 adults
11 Mar 1999 Gove, Northern Territory 57 deported 51 a}dults
6 children
Holloways Beach, Cairns
12 Mar 1999 (Min Ping Yun) 26 deported 26 adults
Scott’'s Head (Nambucca Heads)
10 April 1999 Macksville NSW 60 deported 60 adults
(Zhou Gang Tao 106)
82 adults
17 May 1999 near Port Kembla, NSW Coast 83 deported 1 child
27 May 1999 Doughboy River, Cape York Penlnsul\lla_1r, 78 deported 78 adults
4 June 1999 Broken Bay, Hawkesbury River NSW 108 deported 108 adults
474 adults
0,
totals 100% deported 8 children
Source: (Heggen, 1999; Project SafeCom, 2009d, 2009e, 2010b).

On September 22, Minister Ruddock tabledBloeder Protection Legislation

Amendment Bill 1998 the House of Representatives (House HansaB8a)9Under

parliamentary protocol the Explanatory Memorand@uaf@, 1999b) to the legislation

was distributed to Members and Senators. Througiheutiebate and the subsequent

introduction of amendments to the Bill, two moralafed versions of this briefing

document, issued by Minister Ruddock, were cir@daiNone of the 88 pages of the
Explanatory Memorandum (CofA, 1999b) or the 91 gagfehe Revised Explanatory

Memorandum (CofA, 1999c) and Supplementary Exptangdtlemorandum (CofA,

1999d) used the term®fugee’ or ‘asylum seeker'while in the Bill Digest (CofA,

1999a) the wordefugee’occurred twice — in an organisation’s name. Affdling the

legislation, the Minister proceeded with his Sec®s&ding speech. Although Ruddock

did not mention it, the arrival of a vesseN&tmbucca Heads April 1999 had

triggered Howard’s announcement of his Prime Merisl Task Force, and many

aspects of the Bill were a direct implementatiothef recommendations in Moore-

Wilton’s report.

The Immigration Department lists tiN\ambucca Headsgessel in its public statistics of
boat arrivals as having arrived near Scott’'s Hééatksville NSW (Project SafeCom,
2009e). It was not the first vessel with Chinesgspagers landing in unusual locations:
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just before Christmas 19%8a boat had landed at the Coburg Peninsula in trehdin
Territory (Project SafeCom, 2009d). Table 1 abdwens all boat arrivals of the type
described by Minister Ruddock. According to the Idier,

The first of the influx of Chinese boats arriveddacember last year, travelling
at the conclusion of the monsoon season in thendortHemisphere. A total of
471 Chinese nationals arrived, most targeting astegn coastline. This could
happen again this year. We need this legislatidretable to respond should it
re-occur. (House Hansard, 1999a, p. 10148)

Minister Ruddock’s claim that tHenflux of Chinese boats’had started in December
1998 provides the clue that tdympic Games arrivalead begun with those 52
passengers (see Table 6.1 above). However, inrtigéragraphs of his speech
Minister Ruddock clarified that the Prime Minisgedune 1999 announcements had
been the precursors of the legislation atfickaponse to a massive increase in the
numbers of attempts at illegal entry to Australeid that the Bill wouldmaintain the
integrity of Australia’s borders against attempiattusions of the criminal elements
behind most people smuggling activitigsfouse Hansard, 1999a, p. 10147). The
resulting legislation used the trigger of thympic Games arrival® achieve
something differentf was targeting all unauthorised vessel landingkat shift was
also embedded in Moore-Wilton’s Task Force repbnid Moore-Wilton’s Task Force

worked under terms of reference defined by Primeidfier Howard.

Ruddock did not inform The House of the 1999 Immigm Department boat arrival
outcomes — because they did not yet exist. The @il 999 boat arrivals (Project
SafeCom, 2009e) shows arrival dates, passengdishabty and refugee claim
outcomes — and it records more details than thaeskéincould provide. First, the figures
show that the Chinese vessel sailing up the HawkgdRiver and landing at Broken
Bay on June 4 was the very last of the vesselgiagrirom China. Second, the 1999
table shows that 78.2% of the 1999 boat arrivalslvbe granted protection, while
21.2% would be deported. Mr Ruddock may well haagicted them a%attempts at

% project SafeCom’s 1998 and 1999 tables of anmet &rrivals have added bright yellow highlights to
the vessels mentioned in connection with the lagiah; several of these boats are mentioned dtingeg
Parliamentary debates
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illegal entry”, but the facts show that of all arrivals durin®29more than three-

quarters were found to be refugees.

Ruddock continues by reminding the Housére€ent events in East TimorHe
recalled the influx of East Timorese as“dllustration of circumstances that can drive
people to leave their normal places of residenad sgek safe haven elsewher&his
was an easy rhetorical move: Australian troopsrieadntly assisted Timor Leste with
its independence; a number of residents had belmonved in Australia for temporary
shelter during the conflict with Indonesia. By riiog these events Mr Ruddock could
mobilise some ‘national self-glorification’ (Van jRj 2000b, p. 220) while doing some
‘positive self-presentation’ (Van Dijk, 2000a, pl)5the East Timorese were “the good
refugees”. His positive, sentimental and agreesbtender is the immediate

springboard for a deep dive into murky waters. bBietioued:

There is, however, another side to the mass moveofg@eople. This is the
cynical worldwide trade in smuggling people fromeaountry to another. It is a
trade which preys on the misery and hopes of pedtgkea criminal industry
that the United Nations estimates has a turnov&dfillion a year and
involving up to four million people. It is a tragéhich is increasing in scale and
sophistication, and one which is now targeting Aal&t. It is a trade which
taxes the ability of law enforcement agencies spoad effectively. It is a trade
which requires a strong, determined response frovergments. The trade is
often closely related to extortion, prostitutionugl trafficking and other

criminal activities (House Hansard, 1999a, p. 10147

Minister Ruddock’s statement forms a fantastic@eago in seven parts with an ever-
increasing volume othe scale of criminalityHowever there’s an out-of-tune
instrument in Part Fourthe Prime Minister’'s Task Force report also ndbessame
“four million people” in the opening paragraph, but that report claimsindustry’s
monetary value is nd$7 billion a year” as Ruddock claims btiten million dollars”
(Moore-Wilton, 1999, p. i); three billion dollaras gone missing in Ruddock’s
statement. It is a serious discrepancy, but ordgélParliamentarians who are closely
scrutinising Moore-Wilton’s report would have notieédThis ‘multi-part listing’
(Guilfoyle & Hancock, 2009, pp. 124, 129; Guilfo\8eWalker, 2000, p. 72) has to be
presented as a ‘generalisation’ (Van Dijk, 2000&,1): the construct ensures Ruddock
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does not need to present evidence and distingeistelen criminal groups or those who
assist asylum seekers to reach their destiny.ditiad, as shown in Chapter Five, all
sorts of crime allegations are thrown togetheduiting those that may be part of
criminal trafficking gangs, e.g. the traffickers avforcibly smuggle women for the

purpose of sexual servitude or prostitution.

When scrutinising Ruddock’s above quote in moraitiets credibility level further
diminishes. The second sentence phtageical worldwide trade” mixes Ruddock’s
opinion (‘cynical” ) with “trade” — as in‘trade in people”. Here the Minister
employed the familiatvictim-criminal pairing” also displayed in previous chapters as
a construct depicting asylum seekers’ voyage osgasias criminals preying on people
as commodities. Ruddock used the same constiautitade which preys on the misery
and hopesj in the next sentence; the phrasing is a perfettimwith the 1980 Fraser
government debates (Chapter 3.4), where Immigrdfimister lan Macphee and
Labor’s immigration spokesman Moss Cass usedatjiral measure. Next, Mr
Ruddock engaged one of the most credible ‘authtow@aource’ (Van Dijk, 2000Db, p.
215) an Immigration Minister can use to strengthegiorical claimsthe United

Nations but the error in his financial claim underminés d&uthority. In his next claim
(“increasing in scale and sophisticationRuddock increased the volume of his
criminal crescenda little more, using a ‘persuasive scare tacWar( Dijk, 2000a, p.
72), especially where he ends the sentence withl#® that the tradés now

targeting Australia” Now that the volume has increased sufficientlyd&ock can
claim that‘law enforcement agenciesieed the abilityto respond effectively;'in the
next sentence demandingriéquires a strong, determined response from
governments!’Here the Minister used the plufgbvernments’not just as a
generalisation but also to establish a ‘modalityral (Van Dijk, 2000a, p. 65; Jacobs,
2010, p. 365), suggesting gotgbvernments”would take'strong” action. Having
established this, the Minister was able to apgification and engage in slander of the
“cynical worldwide trade™ ensuring that his claims remained generalisddsrthree-
part listing’ (Guilfoyle & Hancock, 2009, pp. 12429; Guilfoyle & Walker, 2000, p.
72) he connects smugglers to extortion, prostituéind drug trafficking.

In the beginning of his speech Minister Ruddockeddhat'471 Chinese nationals”
had arrived since December 1998. This is not alatgnber of arrivals, and to
convince the Parliament he will need more persgadata. To achieve this he switched
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from theOlympic Games arrivalto cite“all” boat arrival numbers for 1997-98 (157
passengers on IBnauthorised” boats) and the increased numbers for 1998-99 (926
“unauthorised people’on 42 boats), before citing 1999 numbers to d&i@ [joats
carrying 1,267 people. He further strengthens his justification foe flegislation by
adding an additional picture, proposing a suggestet not realisetthreat” to

Australia of the planned arrival of a ‘large ve&dal this, Ruddock employed a similar
device as Fraser’s Immigration Minister Macphee Sbapter Three) when he
presented thenmigration (Unauthorised Arrivals) Bill 198@ the House on May 1,
1980 (House Hansard, 1980c, p. 2517). He inforrhedHouse:

These criminals can also deal in large numbersople. Earlier this year, a
ship was organised which was to leave Kenya witlhirad 2,000 people of
Somali descent on board. These people were al@nway to Australia
(House Hansard, 1999a, p. 10148).

The claim, regardless whether they are factuakbyigate or not, is another aspect of
Minister Ruddock’s ‘persuasive scare campaigndac{ian Dijk, 2000a, p. 72). It's a
standard device, used in this context to depibt@atening scenario impacting on
national security issues. Ruddock’s claim cannatdmly checked or discredited, and
the scenario did not eventuate. The security thtepiction forces the opposition to
adopt a serious concern and it urges consent éonakion that ‘the nation’ ought to

take action. Ruddock continued, descrilitigese criminals” from the Kenya venture:

The activities of these criminals violate the se¥gn rights of states to
determine who can enter their territory. The pedygimg smuggled are, in most
cases, not genuine refugees seeking haven inrghefailable safe country.
They are instead young migrants from less develapedtries who are seeking
to work in developed countries. Australia is in&iegly a preferred destination
and unwilling recipient of the attention of thesople (House Hansard, 1999a,
p. 10148).

In this quote Ruddock again presented a genelalisand he does so after having
elaborated on all unauthorised boat arrivals ofmégears. By implication he claims
that all those arrivals afén most cases’not“genuine refugees’but just migrants. His
claims therefore need to be identified as manipdatlaims. News of illicit migration
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movements from China to Europe and the USA wasaitiad@dely reported around the
turn of the century, and such reports often inatuidaims that suspect Chinese
SnakeheadandTriads criminal organisations were highly active in thégbrid forms

of forced trafficking and consensual people smumyglirhese journeys took place under
objectionable conditions and useabve now, pay latertontracts, forcing migrants into
situations of bonded labour (see Current Event30Qp8after their journey. However, the
Minister made no attempts during his Second Reasjpegch to distinguish between
the movement of illicit migrants and the journeyagylum seekers, who had never
arrived in Australia using criminal networks suachtlhe Snakeheads. It seems that the

Minister was more interested ‘imaking people illegal’(Dauvergne, 2008).

Earlier this year ‘snakeheads’ — as they are cati€china — or people
smugglers, from Fujian, conspired to bring a baatlof would-be illegal
entrants to Australia. The Fujian group were attiamgpa totally clandestine
entry, attempting to avoid detection and to disapp@o the Australian
community (House Hansard, 1999a, pp. 10148-10149).

Minister Ruddock’s claim may have been true antuaty accurate. It may also not
have been a factual claim, because the Ministendigrovide evidence. Ruddock’s
strategy of depicting the threat of arrivals’ ansldeeneralised claims conformed to the
Prime Minister’s framework of secrecy and tight wohof the facts. The strategic cost
of stripping the contents from Moore-Wilton’s Tdsérce report is reflected in
ambiguity during the debate, but it is only expegsby Labor Senator Barney Cooney:

Why not tell us what is happening there and givéaats and figures instead of
going into something that is of some concern? ..ittke Ibit of evidence, a little
bit of balance and a proper approach to this igsudd have been a better way
of getting the legislation that is needed to propenforce the laws that we pass
(Senate Hansard, 1999b, p. 10650).

Politically however, the cost to the Howard goveeminas a result of its secrecy was
not disastrous to the legislative proposals. Hoveardl Ruddock were seen to be taking
firm action and the Labor opposition had alreadijfieal the government it would
support the legislation. Apart from Senator Coom®pody raised any issues abthe

blindfolded Parliamenturing the debate of the Bill.
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The Prime Minister's Task Force report noted thapty Prime Minister Tim Fischer
(Trade) and Minister John Moore (Industry, Scieacd Tourism) had visited China in
1998, while the Beijing Embas$gursued a media strategy using media outlets in
selected provinces{Moore-Wilton, 1999, p. 3). Minister Ruddock hddavisited
China’s Fujian province. A Seattle-based US curadfatirs magazine reported his visit,

even according him a new name:

Foreign officials are going straight to China teatiurage illegal emigration.
Australia's immigration minister, Paul Ruddock,itad Fujian last year and
distributed 5,000 posters warning against dealiitg smugglers (Current
Events, 2000).

6.5. The unwanted Chinese

The treatment of boat arrivals from China had net f questionable history during the
1990’s, but the Immigration Department hacugty track recordsis-a-visChinese
arrivalsper se Evidence provided in Chapter Four and Five camdil that the
Immigration Department’s duty to provide assessméntfugee protection needs for
Chinese arrivals had been deliberately ignorecdrfany years. The 1993 closure of the
Comprehensive Plan of Action (see Hathaway, 1998%) marked by th®ligration
Legislation Amendment Act (No. 4) 19@bfA, 1994), preventing any Sino-
Vietnamese settled elsewhere from seeking proteatidustralia. The 1998 HREOC
report“Those who've Come Across the Se8dREOC, 1998) as well as testimony to a
1996 Senate Inquiry (Committee Hansard, 1996) hadi¢ged damning evidence that
many Chinese arrivals since 1994 had been‘firmtdmmunicado”and that the
Immigration Department had, at best, acted witheatgdeal of resistance and
unwillingness to assess any of their claims. Thé&BR report revealed some very

uncomfortable facts about the department:

In 1996, the people from most boats from China weneoved from Australia
without obtaining independent legal advice or apyto stay in Australia. As
at 30 September 1997 people from two of the thoegsoof Chinese nationals
who arrived in 1997 had been deported. Of the thaak, 135 of a total of 139
people were removed (HREOC, 1998, p. 25).
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HREOC also claims that under this denial of infotiorg new Chinese arrivals in the
Port Hedland detention centre were not informetheir right to test an asylum claim,
resulting in less than 6.1% being recognised agyesfs (HREOC, 1998, p. 33). It

comments on one of the boats:

The ‘Cockatoo’ arrived in Australia in November #9% January 1995
arrangements were made to return the 84 memb@sit@. At this time last
minute legal proceedings were lodged and membetseajroup received legal
assistance. Applications for protection visas waagle. Thirty-six people from
the ‘Cockatoo’ who would have been returned to @huere granted entry to
Australia, 32 as refugees (HREOC, 1998, p. 26).

Throughout the 1990’s the Immigration Departmens watermined to deport all
Chinese arrivals. The 70 Chinese who arrived irB1\36re all deported (Project
SafeCom, 2009d), and 253 Chinese who arrived ddi9®3 were sent back (Project
SafeCom, 2009c). Of the 572 Chinese who arrivethdur996, 569 were deported,
while just three were settled in Australia as rekes (Project SafeCom, 2009b); and of
the 208 Chinese and Ethnic Chinese from Vietnamo($iiethamese) who arrived
during 1995, just 3 were accepted (Project Safe@@d9a). The determination to
deport Chinese had led to intolerable jailing withoourt intervention or human
decency. According to HREOC,

Fifteen people from the ‘Labrador’ were held inatgion at Port Hedland for
almost five years from 25 August 1992 until 14 J1®97, when they were
removed from Australia to the People's Republi€bina (HREOC, 1998, p.
80).

Solicitor Ross McDougall from théictorian Refugee Advice and Casework Service,
giving testimony at a 1996 Senate Inquiry had ctlpusing Immigration Department
data, thatbetween one-third and two-thirdsdf boat arrivals had valid protection
claims. Mr McDougall went on to claim that entireatloads of Chinese wettirned

around” by Australian authorities:
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In the last two months, we have turned around agpiately eight boats, with
about 350 Chinese people on them ... it is quibdgole that we have now what
is called ‘refouled® over 100 refugees in the last two months (Committe
Hansard, 1996, p. 174).

Against this background, Minister Ruddock would éagceived departmental briefings
as Immigration Minister and developed the sameooktbn the Chinese boat arrivals as
the Immigration Department. Chapter Four presehiedto be an Immigration

Minister who, during 1996 UN Refugee Week, clainieat boat arrivals, like all other
“lllegal arrivals” , were accessing court resources they should natdessing; Chapter
Five had confirmed that, because they had arriuathwfully” , they should not have
freely provided access to independent legal advise HREOC and the Ombudsman,
and Ruddock had claimed that the fundamental rel@msdany them court time was
causally linked to theffunlawful entry”. In this, Ruddock denied that th@ode of
arrival” rights expressed in Article 31 of the Refugee Gmmionvis-a-vis

unauthorised arrivals were applicable to them.

6.6. Forum Shoppers and Pert Two-in-One Shampoo

Minister Ruddock was an ‘activist’ Minister withd@termined campaign agenda. His
comments a decade later (Ruddock, 2010, 2011htheggarded hisuite of
measures’during his long period as Immigration Ministersagcesses that should be
maintained confirmed this determination. During 1889 Parliamentary debates
Minister Ruddock actively lobbied the Parliamentits support of three campaigns.
The first measure is the legislation under scruiimghis chapter; the second one
constituted of his campaign to achieve successisipg of thdudicial Review Bill
(CofA, 1998), and his third project was the introtion of changes to Regulations to
establish a three-yedaemporary Protection Vistor boat arrivals who were successful
refugee claimants. From this activist campaignpessve, the 199®lympic Games
arrivals constituted a fantastic opportunity for Ruddoclativance his agenda, and it
was reflected in his Second Reading speech. Asihtncied his speech, the Minister

argued:

31 From the French ventefouler, literal meaning iémaking dirty again”. To refouleis the accepted
UNHCR term for the act of sending refugees back situation where they are persecuted or persecuted
again
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At this time, | would remind the chamber that thisra qualitative difference
between organised people smuggling and the irregub@ement of people in
need of safe haven (House Hansard, 1999a, pp. 100U43D).

The Minister’s statement was a perfectly accuragessment, but what purpose did it
serve if this qualitative difference — a centradis in this chapter — was not reflected in
the legislative measures? The legislation undeutisrin this chapter as well as the
measures considered in Chapter Five sought to thiyeid¢ravel organisers as criminals;
it did not differentiate whether they transportegilam seekers or illicit migrants; it did
not regard whether they had connections to tratisfr criminal networks. Only from
the first three words‘At this time”) and what follows it becomes clear that Ruddock
has turned a page and develops a new argumermipéisng gambit ensures a ‘positive
self-presentation’ (Van Dijk, 2000a, p. 54) in ardle gain legitimacy for himself in
view of what follows. His next sentenc¢@ustralia recognises that genuine
refugees...’presents some ‘national self-glorification’ (Vainkp2000b, p. 220) before
noting they can getaught up” in smuggling operations, but that Australia’s syst
accords them protectidirrespective of how they gain entryNext, he argued that
“the very generosity of our refugee determinatigatem”represents afincentive”

that encourages illegal entry. Below is the ceritraime of the Minister’'s argument:

| was disturbed to hear reports of some of theseads asking for Pert 2-in-1
shampoo immediately upon arrival in Australia. Sarhthem have arrived with
details of medical treatment that they wanted teiree whilst in detention,
including dental work, and often asking to see autintists (House Hansard,
1999a, p. 10150).

This paragrapls the central theme; it is not a side remark. As Q@agon Senator Len
Harris would later note (Senate Hansard, 19991b0648), the Minister had also issued
a media release about tisbampoo sensationhe wantedll of Australiato know

about this. He wanted to depict boat arrivals asas seekingmigration outcomes”
with ulterior motives. He adds that they expectbée Australian taxpayer would foot
the bill” (House Hansard, 1999a, p. 10150).

Minister Ruddock ended his September 22 Secondifgadeech with some
comments about legislative details, and in the lddhe Bill's debate took place on



page 147

October 21 and November 22 (House Hansard, 199®9c] 1999d). In the Senate,
Senator Judith Troeth re-reads the Minister's Séd®eading speech on November 23
(Senate Hansard, 1999a), while debate and consalerd some amendments took
place on November 25 (Senate Hansard, 1999b, 1996w)ever, in this period a
remarkable document found its way to all Membe$ Senators. Amongst other
Members and Senators, Labor’'s Member for Batmamisiitin Ferguson cited an
Immigration Department document, noting it was\ied to his office on Thursday
November 18 (House Hansard, 1999c, p. 12315). e pageEffective Protection in
Australia: the Fact§DIMA, 1999) was an extraordinary attempt to ngtjguide the
debate but to exert considerable influence oveoit by means of impartial fact
delivery, but by inserting an agenda steeped isice@nable subjectivity and disturbing
bias. Distributed just prior to a scheduled “Disalance Motion” debate brought by
Senator Andrew Bartlett (Senate Hansard, 1999t)biiied for the introduction of 3-
yearTemporary Protection Vis@lPV). It argued this using a similar depictionbofat
arrivals — agconomic migrantandopportunity seekerthat could also find a place

elsewhere — as Minister Ruddock had suggestediSdétond Reading speech.

Following a short introduction the document posesi@ber of questions and proceeds
to answer them. The first section respond&h@anges to the category of residence for
some refugeesThe introduction of TPV’s did not need legislatiat was achieved by

changing the Migration Regulations. The documeaints:

The increasing flows of irregular asylum-seekessupt and frustrate the
international community’s attempts to implemenbardinated response to
refugee problems (DIMA, 1999, p. 1).

The Immigration Department’s claim implied thaegular asylum seeker movements
were“disrupting and frustrating”the international community’s refugee response Th
manipulative nature of this claim is better undmostby citing information from the

Prime Minister’s Coastal Surveillance Task Forgeore Moore-Wilton had noted that

DIMA has embassy-compliance officers in Beirut, jBgj, Guangzhou, Hong
Kong, Manila, Bangkok and Jakarta. In addition ¢hare airport liaison officers
stationed at key overseas airports: Hong Kong, Bakig<uala Lumpur and
Singapore (Moore-Wilton, 1999, p. 3).
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Moore-Wilton went on to recommend that addition#\li. compliance officers should
be placed in seven key Asian cities: Shanghai, Gzlawu, New Delhi, Colombo; In
Africa: Nairobi, Pretoria, and in the Middle Ea&nkara.

Moore-Wilton’s recommendations were implementedirduJune 28 Question Time
Prime Minister Howard announced he had approvedewgn, but eleven additional
internationally stationed compliance officers (Heuw$ansard, 1999f, p. p. 7568). If this
announcement was a direct response to Moore-Wdt@tommendations, Australia
would be preventing people to travel to Austrél@an at least eighteen international
locations;there could have been several more locationsshggested by Moore-
Wilton. These officers would try to stop anyone whay be suspected departing these
countries in order to seek asylum in Australia. tPalg’s ‘border guards’'were
preventing unwanted individuals from using fornralvel in eighteen locations around
the world; if anyone wanted to depart these locatior Australia they could not do so
using official travel — they would be forced toveaby informal means. They could
only use informal travel brokers — or smugglers bring them to Australia. For asylum
seeker purposes, Australia is known for three featuhat it is one ahanycountries
around the world who are signatories to the UN BeéuConvention, and that it is one
of the veryfew countries that also offers an annual refugee entplota. It also has a
substantial annual immigration quota; for asylumekses pondering where they could
find safety, these factors would be important reago consider travelling to Australia
for protection reasons. The Immigration Departneeimtternationaborder guards
contributed in forcing them to becortigegular asylum seekers”In its document, the

Immigration Department continues:

It is clear that people seeking a migration outcamee developed country have
identified Australia as a soft touch. Numbers adpe arriving without prior
authorisation, by boat and by air, are at recovdlie(DIMA, 1999, p. 1).

The document states that 1999 boat arrival nundrerbigherthan for the entire six-
year period of Viethamese boat arrivals from 1973981”, and notes that the current
arrivals“are predominantly Iraqgis, Afghans and Turke/ho are‘being smuggled to

Australia as their destination of choiceft continues to assert
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For as long as destination countries continue d@ige immediate permanent
resettlement for forum-shopping refugees and thesaleep under the carpet
this lack of appropriate action, UNHCR and otheurdaes will feel no pressure

to organise effective international solutions (DIME99, pp. 1-2).

It continues to claim that those irregular arrivalso “breach Australia's migration law
to achieve that outcome&egard Australia a&n attractive destination in the world”

compared to other choices:

Australia’s generous approach to family unity i€ af the obvious incentives
that would attract such forum shoppers (DIMA, 19994).

These were extraordinary claims and allegationst Baivals had been increasing
rapidly during the year, and passengers startetthode Afghan Hazaras persecuted by
the Taliban, Iraqis fleeing Saddam Hussain’s region@lisplaced Iragis who had
sheltered in Iran (see Project SafeCom, 2009e)nDuhe debate of the Bill, Senator
McKiernan noted (see Senate Hansard, 1999b, p.8)@b&t Iran had announced the
500,000 Iragis would soon have to remove themsédioes the country. Now,
Australian Immigration officials were, instead afading with the issues, promoting the
notion the arrivals could have gone elsewherethaittheséforum shoppers”instead
selected Australia because of what it offered. fHees showed that the Immigration
Department was simplyrying wolt UNHCR statistics published in July 2000 indicate
that the overwhelming number of 1999 asylum appte&om Afghanistan had sought
protection in Germany (60,380), the Netherlands620), Denmark (15,790) and the
United Kingdom (9,120). Australia ranked fifth imettable with 4,880 applicants; this
included also those who arrived by air. For Iragigstralia also ranked fifth in 1999
(UNHCR, 2000).

The Immigration Department document continues goi@that the notion of ‘family
reunion’ is not compellable under the UN Refugeav@mtion. Citing a clause from
UNHCR'’s Handbook for Determining Refugee Status IR, 1979, para 183), it
omits other urgent considerations in this sectibthe Handbook. While the Handbook
is cited and referenced, the document lists a nuwibguotations, using them in
support of the TPV introduction, citing these‘dathaway, page 51"and“Goodwin-
Gill, page 305" While these are citations from the InternatidRafugee Law opus by
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renowned authorities Goodwin-Gill and Hathaway .(&godwin-Gill & McAdam,
2007; Hathaway, 2005), no references are provitled.document gives the impression
of having been cobbled together in haste and gestg that somguick copy & paste

actionhad created the submission.

The departmental document is also significant imgeof what it omits and perhaps
deliberately avoids. Its introduction provides morenissioning rationale. It does not
state that or if it was written following a requéstthe Minister; that it was distributed
to Members and Senators in the Parliament couly lvente taken place if Ruddock
would have approved it or asked for it. The docunagtempted to influence, and
actively construct the parliamentary debate rathan inform the Parliament about
options. With that act, Immigration Department pakkrvants ceased their mandate of
independence, actirfgank and fearless and instead practiced connivance and
manipulation. Its distribution to all parliamentans was, by default, an act of the
Department’s Minister, Philip Ruddock.

One more aspect of Ruddock’s speech, one whichettea unusudincident”

warrants mentioning. It supports the notion thatMinister engaged his ongoing
determination as dfactivist” to achieve implementation for Hisuite of measures”
During Monday June 28 Question Time, the Prime Berihad urged the opposition to
“drop its opposition ... to certain legislation’Howard referred to Labor’s opposition of
theJudicial Review Bil{CofA, 1998), and linked this to the national dtdydeter

illegal immigrants, because Australia was attractive place to come to’lt was a
subtle accusation the opposition was not suppottiagiational interest. Howard urged
Labor to“to drop its negativity towards the minister’s |sgation”. Later that day,
Labor’'s Con Sciacca rose during the Grievance etadl lashed out at Ruddock and
“his friend who is bailing him out of the problenist he has got at the moment”
(House Hansard, 1999f). During his Second Readiegch, Ruddock raised the issue
again, this time linking thdudicial Review Bilto the fight against people smuggling
“to assist in combating this heinous traddjecause it woultprovide a clear
message'that“the judicial review systemshould not be available for unauthorised
arrivals“to prolong their stay in Australia”(Senate Hansard, 1999a, p. 10149). His
reference to thdudicial Review Bilin the speech resulted in a Parliamentary

Researcher (Andrew Grimm) expressing criticismmhef Minister's comments and
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noting the Judicial Review Bill hd@ttracted considerable criticism'at the end of the
Bill Digest (CofA, 1999a, p. 24).

6.7. Parliament’s House of Horrors and a Witch Hunt

It is tempting to illustrate the wide range of rétal constructs delivered by Members
and Senators during the debate of the Bill with ynxamples; this is not possible in
this thesis. Many of the speeches contain distgrexamples of the damage to the
asylum seeker discourse resulting from the mixinipe recent arrivals of Chinese
illicit migrants with the entire boat arrival cothoFor LiberalMember for Hindmarsh
Chris Gallus they are dlillegal immigrants” who are nowbeing attracted to
Australia”. Referring to the UK, he claims tHainprecedented numbers of illegal
immigrants [are] being smuggled irend that'46,000 people have claimed asylum in
the past year” He informs the House of the horrors‘itiegal aliens from China”who
are now in New York beingjndentured or forced into crime or prostitutiondr “kept

in basements in appalling conditionst “often shackled and handcuffeqHouse
Hansard, 1999b, p. 12129).

Liberal Member for SturChristopher Pyne claims that fmrganised people smugglers,
it is all about debt bondage’Pyne arguethe debt can be the equivalent of $A50,000”
which has to be paidusually through illegal activities such as prostiton and drug
smuggling”. According to the Member for Sturt th&face a life of servitude at the

hands of organised crime gangdie continues:

Their servitude can also take other forms, sudbas sharking, protection
rackets, money laundering operations, importatimhdistribution of narcotics,
kidnapping, fraud, vice, extortion, contract kifirslave trading and the tragic

practice of child prostitution.

Pyne isn’t quite finished. Before he informs theulde of the latest developments in the
battle against Transnational Crime in the leadeughé UN Convention (United Nations,
2001a), he claims theydney Morning Heraltias reported thdhundreds of new
brothels have opened across Sydnbegfore warning the House tHétansnational
organised crime’is “a major international epidemic, continually evahg ... the

tentacles of organised crime are never far awéybuse Hansard, 1999b, pp. 12135-
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12137). However, Mr Pyne does not tell the Housg tiie same Sydney newspaper had
also reported that some of those who had arrivéklistralia on one of the vessels were
not debt bondage slaves but that tHead paid $US2,500 ($3,900) to join the boat”
(Kennedy & Metherell, 1999).

Labor’'s Member for the Northern Territory Warreno®8mlon does not participate in the
generous showering of ‘extreme case formulatioviah(Dijk, 2000b, p. 219; Guilfoyle
& Hancock, 2009, p. 124) presented by governmensMPthe House. Instead, he
applies discernment in warning the Parliament ‘tiatneed to be very carefulHe
argues some ships may brifpgople who for their own legitimate purposes stek
come to Australia as refugeesind suggests thégnay have their own vesselsHis
constituents in Darwin know about refugees andy@atd Snowdon would have been
well aware of the positive responses some hadadisplwhenever they landed.
However, he also notes the familiar northern quararfears and the invasion anxiety

from others:

there are undoubtedly vessels ... dropping oft thi@man cargo ... which we
will never learn about; | am absolutely 100 pertamntain of that (House
Hansard, 1999Db, pp. 12138-12141).

Liberal Member for Deakin Phil Baressi adopts thegppsed Immigration Department
discourse and reformulates the manipulative cldroma its document. Noting that
Australia has become®destination of choice; he claims'the news about our land
being one of ‘milk and honey’ has spread beyondstares” He claims there is a
“right way” of arriving in Australia, and there is"@rong way” when he notes that
“there are two ways to enter AustraliaHe contrasts the queue jump@asho have the
resources’to arrive illegally with othefoffshore refugees’who will “have to wait a
little longer” with Australia’s limited annual refugee intake ¢udruce Baird MP, the
Liberal Member for Cook, uses thgueue jumper’label, applying it to all boat arrivals,
and claims'the bill today deals with those people who wishump the queue’enter
illegally and“ignore the legal requirements{House Hansard, 1999b, pp. 12141-
12144). National Party MP Dee-Anne Kelly (Membar Bawson) creates her own
version of extreme case formulations in a viruksiteick on Labovis-a-visits refusal to
support theludicial Review Billcalling it“a deliberate and disgraceful delay”

following generalised claims that imply the oppimsitis to blame fofallowing
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automatic entry to anybody who simply turned upla/de nothing short of
catastrophic” (House Hansard, 1999c, p. 12306). Duncan Kerrpt'alMember for
Denison, takes revenge on her by notitngre is an idiot who has just joined the front
bench”warning one Minister thé&there is a dopey person behind you making dopey
comments(House Hansard, 1999c, p. 12323). In an at tinesmtely constructed
speech, Labor’s Martin Ferguson professes bipadtsa on immigration issues no less
than eleven times and claims the legislation isgiesl to“deal genuinely with the
problem of queue jumping and non-genuine refugeekiisg asylum{House Hansard,
1999c, p. 12314).

Government MP’s either repeat the Immigration Depant document claims or use
extreme case formulations in making their rhetdrit@ms, not distinguishing between
‘people smuggling’ and extreme trafficking. LaboPM attempt to depict the
legislative measures are ‘reactionary’, insteadmioon the notion that Australia is
better served by a comprehensive Coastwatch. Odleenst mention the legislation but
attack the Immigration Minister’s proposed introtioie of TPV’s or condemn him for

proposing the Judicial Review Bill is essentiathe fight against people smuggling.

Examples of confused, contradictory and chaoticalisse constructions also emerge in
the Senate. One Nation Senator for Queensland kensthdopts the Immigration
Department’s discourse intervention document ankleéberal use of théorum
shoppers”label. He claims there are two groupsildégal immigrants”, one group

trying “to evade capture by arriving undetected and ... tieg into the population”

and another group wantirip be detected in order to access Australia’s gahiealth,
welfare and legal benefits’He wants tdstop refugees bypassing safe havens in order
to rort our system and exploit our generositide suggests adding sottterd labour”

to the legislation:

These criminals should be given hard labour anithely are not Australians by
birth, they should be immediately deported on catph of their sentence and
their assets confiscated and forfeited (Senate &tedn$999b, p. 10647).

Independent Senator for Tasmania Brian Harradindemns the legislation
(“generated by an irrational fear, and is bad poligyand the debate, claiming the
governmenthas something to answer for. Why is it whippinghysteria amongst the
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public?” He cites an article fromihe Australiarby reporter Dennis Shanahan,

reflecting the extreme hysteria:

Australia is under siege from criminally maniputitdisease-carrying, job-
stealing, tax avoiding, illegal economic refugeess/ang by boat in northern
Australia. Waves of these illegal aliens are treeiy the fabric of our society
to such an extent the Federal Parliament is intimgudraconian laws to impose
longer jail sentences on the crews of these i#ddishing vessels than applied
to some of Australia’s most notorious rapist-mueder(Senate Hansard, 1999Db,
p. 10660).

Labor Senator Barney Cooney was shackled in twas\veay found a way to critically
speak his mind. First, Cooney was limited by hisgaance to Labor, which had
indicated its support for the legislation well b&fat was tabled; he could not oppose
the laws. Second, his ongoing commitment as a Yigiidrmed human rights advocate,
also expressed through his role as Chair of thetgrof Bills Committee (SSBC,
2010) presented a willingly adopted set of constsaiConsequently, he concentrated
his attack not on the legislation but on the wayail been presented in Ruddock’s
Second Reading speech:

The language used is consistent with the witch-fanguage. Witch-hunting
did not go away with the end of the Salem episdds;still with us (Senate
Hansard, 1999b, p. 10648).

Cooney attacks Minister Ruddock for making unfouhdiegations‘(t is an assertion
not supported by evidencedgainst boat arrivals where he had claimed tiet in

most cases wef@ot refugees seeking haven in the first safe aguavailable” but
instead'young migrants from less developed countries witeosgeeking to work in
developed countries'He protests Ruddock’s assertion that Australia“agreferred
destination and unwilling recipient of the attemtiof these peopleAnd condemns the
“emotional underpinning’of the legislation;with statements such as ‘We have hoards
coming’; suggesting that thousands of people armaing and therefore we need all
these powers to combat thi§3enate Hansard, 1999b, p. 10648).
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Viewed from a human rights perspective, the debateeBorder Protection
Legislation Amendment Bill 19%®mes across as a series of mismatched and
contradictory rhetorical contortions. The classpasition had long been the insertion
of queue jumper rhetoripxtaposed with notions of some decorum of decemsa-vis
boat arrivals. This had been politically useful avatked as a rhetorical ebb and flow
with a semblance of functionality. The debate sorsgd in this chapter however was
marked by a primary narrative about a national sgcemergency constructed by
Howard’s Department of PM&C, leaving no space fopasitional positioning unless a
political representative or party had a fully deyedd discourse framework defining

“the rights of unauthorised arrivals”

In addition, the Immigration Department had insgiitself in the debate, presenting a
repackaged notion of queue jumpersfasum shoppers”who had bypassed other safe
settlement options. While it was a lie, it was distcredited or vehemently attacked by
Labor. Ruddock had launched his own offensive, @tomy — in congruence with his
department — the notion asylum seekers arrivethimdentist and one of Procter &
Gamble’s most promoted and successful product Im&999 —Pert 2-in-1 shampoe
but he was not ridiculed for it. Politically, Labbad nothing to offer than repeatedly
asserting its bipartisanship mantra on refugeeessas exemplified by Martin Ferguson
MP’s speech. A single suggestion — made at the ngiment, constructed in the right
way — that Ruddock should perhaps inform the Housether or not his promotion was
“cash for comment”sponsored by Procter & Gamble could have causeddise of
cards to violently crash to meet with reality. Labdack of consistent and
comprehensive oppositional discourse was borne daty before thBorder Protection
Legislation Amendment Bill 199fassed the Parliament. During the debate several
Labor MP’s and Senators spoke scathingly aboutandemned Ruddock’s
implementation of the Three-year TPV’s untiigration Amendment Regulation (No.
12) 1999(CofA, 1999¢), yet when Australian Democrats SenAndrew Bartlett
moved a Senate motion to disallow the regulatienéfe Hansard, 1999d, p. 10599),

Labor opposes his motion, allowing Ruddock to peace

The Howard government worked hard to implementgenda of hostility and rejection
vis-a-visboat arrivals. It may well be viewed as a manifidaagenda and one in
breach of all human rights conventions that appiteasylum seekers, but both
discourse coherence and consistency were cleasept. Ruddock acted as the hands-
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on activist Minister, implementing in determinedysdhe notion that boat arrivals
should not be accorded any legal rights, while Hoves the Prime Minister had shown
increasingly tight control of refugee policy. Dugithe debate of thBorder Protection
Legislation Amendment Bill 199Be discourse was reconstructed into a national
security narrative, in no small part as a resuMak Moore-Wilton’s Inquiry report.
Jupp claims (Jupp, 2002, p. 52) that Moore-Wiltaole in PM&C was part of
Howard’s strategic plan. Ruddock, the activist Irgration Minister, was also in full
control of his plan, yet Labor, while profferingpairtisanship, had failed to develop its
own oppositional policy frameworks. This is in lingh George Lakoff’s thesis (Lakoff,
2005) about the discourse dominance of conservptiutges. Lakoff, with reference to
the years leading up to the 2005 publication oblaisk, claims that conservative
politics dominated the framing of public debate dstourse because conservatives
have a better understandingtioé power of political metaphorssed irrhetorical

framing devices

Chapter Five had concluded tHaictim-criminal pairings” defined the discourse of the
dominant during th&ealed Envelopes Bilebate: the depiction of travel facilitators as
smugglers and their passengers as victims wasnsail)eadopted. In view of this, the
legislation faced no opposition. During the delatheBorder Protection Legislation
Amendment Bill 199 the current chapter, Australian Democrats joingh the
Greens and Independent Harradine in an amendmenhtiemn the government for
“measures aimed at ‘cracking down’ on boat peopl@’guing that support for the TPV
policy was evidence that both major parties sho\gegport for the principle

underlying the One Nation party’s policy on theatraent of refugees(Senate Hansard,
1999b, p. 10651) but Bartlett declares his pasygport for the Bill. Not a single word
is spoken about the Bill by the Greens. That leficbendent Senator for Tasmania
Brian Harradine as the only person in the Parliarteedeclare his opposition to the

legislation.

6.8. Conclusion

This chapter scrutinised the parliamentary debategislation which proposed
increased enforcement powers for border authoiitiéise apprehension of foreign
vessels suspected of bringing illicit migrants sylam seekers. Previous chapters

analysed political discourse during parliamentaglgates, providing evidence that
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labels were manipulatively used to depict asyluekses and their travel facilitators;
this chapter however has presented evidence aothgtruction of parliamentary
discourse by agents supporting the Howard goverhraed that these agents engaged
to deliberately influence the discourse. The chapientified a number of factors in this

discourse construction.

First, a Task Force commissioned by the Prime NBnigsked to review coastal
surveillance and a second confidential Inquiry thbodetected landings'depicted all
unauthorised arrivals dslegal arrivals” breaching the border. By means of stripping
much of the contents from the reports ‘foperational reasons’the Prime Minister
maximised his control of information in an attertgpstrengthen aational security
incident narrativethat justified information secrecy. Second, theKrgorce report did
not distinguish between a small number of vessitgimg “illicit migrants” and other
vessels bringing asylum seekers; instead, it cocistd a narrative that could regard all
unauthorised arrivals as ‘invasion incidents’. @ihihe Immigration Department issued
a subjectively written document to all Members &eahators in the Parliament
suggesting asylum seekers arriving by boat Wereim shoppers”who self-selected
Australia as a preferred destination and who, ingleo, undermined the United
Nations and world community’s refugee resettlenvemtk. Fourth, immediate past
practices of the Immigration Departmett-a-visunauthorised boat arrivals from China,
where they held them incommunicado before returaihigjoat passengers to China,
had entrenched the view amongst politicians they there not asylum seekers. This
view was maintained in the face of strong evideondie contrary emerging from
investigations by the Human Rights and Equal Oppiaties Commission. The chapter
also analysed sections of Immigration Minister BHftuddock’s Second Reading
speech where he promoted negative asylum seek@sudse. It found that Ruddock
manipulatively attempted to establish a nationelwof asylum seekers as migrants
from less developed countries who bypassed otliercsantries, selecting Australia as
their preferred destination. The Minister manipivigly proposed that asylum seekers
arrived because of Australia’s generosity in prowgdree health care for asylum
seekers. His discourse keystone was the suggekagrarrived fof'Pert 2-in-1

shampoo’

Government MP’s and Senators reflected the nevdgegmted discourse labels and

depictions presented in the documents presentéebo. Throughout the debate they
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also frequently useelxtreme case formulatiomghen depicting ‘smuggling operatives’,
but did not present verified or factually complateounts of the recently arrived
Chinese vessels that brought illicit migrants. éask they described extreme examples
of trafficking operations from China to the US aparted in media reports. These
operations had reportedly been organised by crinojparatives such as the ‘Chinese
Mafia’ and ‘Triads’. Labor opposition MP’s respomnt® the legislation in various

ways, promoting the notion that a comprehensives@uoiard should instead be
advanced; several MP’s and Senators did not resjuotie legislation, instead

attacking the Immigration Minister's Second Readipgech or other measures such as

the introduction of Temporary Protection Visas.

If the manipulative reconstruction of an issue oétical skill, then the Howard
government’s skills far outweighed the skills of thabor opposition during tHgorder
Protection Legislation Amendment Bill 1988bate. The Labor opposition’s
oppositional discourse seemed to consist of a ptiomof a Coastguard, but this was
not consistently maintained. If oppositional dissmuwas one of heckling Immigration
Minister Ruddock over the presence of manipulatimestructs in his Second Reading
speech, then it was not clear whether this wagpaostion party strategy. If it was one
where the Howard government was attacked for itsiwaent insertion of the extreme
right-wing policies of disendorsed Liberal candaane Nation’s Pauline Hanson,
then Martin Ferguson MP made an indirect attenfigippositional discourse contained
the repeated promotion of the generosity of pdalitlmpartisanship, then it was also
Martin Ferguson who had the call. If it was advgckr the passengers as potential
refugee claimants, then it was just one single MPWarren Snowdon, who warned
about this issue being ignored. If the ALP’s opposal discourse contained a human
rights discourse, then this was relegated to one@ibackbenchers lead by its primary
protagonist Senator Barney Cooney. The sum totehbbr’'s oppositional discourse
appears as a hotchpotch of approaches without ek asua hint of a coherent discourse
or political framework. By comparison, the Howammgrnment was in full control.
First, it had constructed all boat arrivalslesyal arrivals in the Moore-Wilton report;

it then brought to bear the considerable rhetoskdls of its activist Immigration
Minister Philip Ruddock, who depicted asylum seskas seekers &fert 2-in-1
Shampoavhile depicting their travel facilitators as extre criminals linked to the
Chinese Snakeheads. Meanwhile, the Immigration eeat inserted itself in the
debate with the depiction of asylum seekerfoaan-shoppersvho bypassed other
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countries in search of the enviable and desiratlmty that is Australia. Labora

priory offer to pass the laws offered a passive and ticalrbipartisanship that left it
limping along with this array of masterfully constted manipulative political discourse.
With the exception of Senator Cooney, not a siijfieor Senator had an awareness of
the parliamentary blindfold John Howard had applkd calls came from the Labor
opposition — or from the Greens or Democrats -afonquiry where some of the
passengers of the Olympic Games arrivals couldyestthe Parliament to explain why
they had arrived, and whether they felt manipul&tgtheir ship’s master or the voyage
organisers. No calls were made for senior officéithe AFP to appear and elaborate on
their findings. No calls were made for skipper®aanisers to appear before
Parliament to testify as to the purpose of thedatacted landings &tolloways Beach

theHawkesbury Riveor Nambucca Heads

6.8.1. Research Questions

This section lists the four research questionspaadents evidence drawn from the
Parliamentary Debate of tiBorder Protection Legislation Amendment Bill 198%i

other relevant material from this chapter in trepmnses to these questions.

1. How did politicians inform themselves of the intational phenomenon of
‘people smuggling’ and what knowledge did they haizthe nature of ‘people

smuggling’?

Some government politicians seemed to have a libkimwledge of some extreme
examples, mainly of trafficking from China to th&HA. Their knowledge was limited
and appeared to be informed by media reports. Tdjerity of MP’s and Senators,
especially those in opposition or cross benchesndi show any evidence of fact-based
knowledge of ‘people smuggling’ as a phenomenoneidence of the ventures
travelling to Australia emerged during the debbegause the Prime Minister had
instructed all details of recent arrivals from Ghio be kept from the public and from
MP’s and Senators. Only media investigations waré @f the public record, and the
Howard government had instructed relevant autlesriid refrain from speaking to the
media. Politicians also failed to distinguish bedwétrafficking’ and ‘smuggling’, and

there was difficulty ascertaining their level ofdwledge of ‘people smuggling’ because
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examples were used for rhetorical purposes.

2. When considering the legislation, did politiciamssider that ‘people
smugglers’ generally bring asylum seekers into Aalist as a UN Refugee

Convention signatory?

One Labor opposition Member of Parliament, Warreav&lon MP, urged caution to
be applied with the legislation; his comments hadearing on his party’s position.
The Australian Democrats supported the legisladbinraised the issue of refugee

protection during the debate.

3. Did politicians consider that lesser criminal lig#s may exist for boat crew as

opposed to organisers during the debate?

This issue was not raised during the debate. WiilgVarren Snowdon’s comments

can be logically extended to encompass this distimnche did not elaborate on it.

4. Were the passengers negatively depicted by asgoclzcause they had arrived
using smugglers, and did Article 31 of the RefuGeavention play a role in

legislative considerations?

Passengers and potential passengers were negatembted and vilified in portrayals
where they were described by the Howard govern@etthe Immigration Department
as“economic migrants”and“forum shopping” entrants arriving to benefit from
generous healthcare provisions. They were alsatipasillegal immigrants”,

“‘queue jumpersand, in a report by the Immigration Departmestgatrants
undermining UNHCR resettlement programs and'Wald community’s” resettlement
initiatives. There is no evidence that Article 3llee Refugee Convention was
considered in the drafting of tiBorder Protection Legislation Amendment Bill 1999
during the debate.
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7. Participant Interviews

7.1. Introduction

This last thesis chapter discusses and analyséstémeiews with research participants,
referred to in Chapter Two (Methodology). ChaptetoToutlined the process by which
participant sampling was carried out for interviesesducted as post-research
instruments. This chapter differs in many ways fralhothers, because for a number of
reasons | have written it in the first person. Wgtin the first person allows me to
“share the phenomengdams & van Manen, 2008f my experienceThings
“happened” during the interviews, and by deliberately phrgstrike this, | emphasise
that | also have become one of the interview sibjédy mannerisms may be many
and varied during the interview, and the influenteny existing relationship with one
MP cannot be replicated when | interview anothez. drto-create the responses of the
MP’s, regardless of my awareness of them. Thevi@erstyle is also determined by
the interview model. No questionnaire with fixedegtions was designed, but instead an
open conversation was planned about the legislate@sures under analysis and
guestions emerging from some of my research firgjimgopen-ended reflective

interviews.

Two MP’s participated by agreeing to an interviéwmterviewed former Immigration
Minister Philip Ruddock in his office in Parliamddbuse and former Liberal
backbencher Petro Georgiou MP at his home in MetmwBoth MP’s granted
permission to be identified and to have their witaw electronically recorded. The
formal pre-interview privacy questions that estsiidid this agreement are reprinted in
the Appendix (9.4). As the result of early changethe research data selection, Mr
Georgiou was not amongst those MP’s and Senatasshati participated by means of a
speech in the legislative debates of any of this Bihalysed in this thesis. Nevertheless,
he had readily agreed to participate, and there weificient other reasons to interview
him. Prior to his retirement from politics in 2020y Georgiou was a well-known
refugee advocate in the Federal Parliament (sged®i®afeCom, 2005a), and he had
worked as a Senior Advisor for former Prime Minidteaser from 1975-1979 before

entering politics as the Member for Kooyong in 1994

Most of the contents of the taped interviews hasldeanscribed in the extracts in this
chapter following the style of Wetherell's convdisa analysis (see Wetherell, Taylor,
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& Yates, 2001, pp. 62-63). Even though this thdsiss not conduaonversation
analysis(Ten Have, 2008), Wetherell’'s transcription synsbadsist to better reflect
both contents and style aspects of the intervi®les all symbols have been used:
characterisations such as speech volume, voiceciidh and in/out-breath have not
been recorded in the transcripts. Essential elesramhy own speech are printed using
italics preceded by “Interviewer”, but my many affirmatsp@cknowledgmentsyes-
es” and“yup’s” have not been transcribed in order to maintairnfdglus on the

statements of both MP’s.

Legend for all interview transcript extracts:

(2 The number in brackets indicates a time gaegonds

(.5) The number in brackets indicates a time gapmths of a second

@) Empty parentheses indicate the presence ohelear fragment on the tape
(inaudible) Word or phrase is inaudible and cafrsotranscribed

Under Underlined fragments indicate speaker emphasis
- A dash indicates the sharp cut-off of the pvimrd or sound

Adapted from: (Wetherell, Taylor, & Yates, 2001 6@2)

7.2. Turn your thing off

The interview with former Immigration Minister Rudck exemplified both strengths
and limitations of the interview style. Before Ichaddressed the privacy questions (see
section 7.5) I felt that Ruddock insisted to beamtrol of the interview and deduced
that this was possibly linked to a degree of defemess. Consequently, | adopted a
“non-directive” approach and let him talk at length, assisting With only minor
interruptions while affirming his otherwise genesonformation-sharing with many
“yes-es” and“yup’s” . Mr Ruddock talked at length and in-depth, pravidinvaluable
confirmation of claims made in previous chaptermsudlhis positioning in relation to

‘unauthorised arrivals’.

The first extract below responds to my three-minoteduction of the 1996 Senate
debate of th&ealed Envelopes Billhad just pointed to Senator Rodd Kemp’s
Urgency Motion (see Chapter Five) which soughtltzk legal intervention in
immigration detention by HREOC and the Commonwe@ithbudsman. It begins
where | ask Mr Ruddock why the Bill did not progges the House of Representatives
before the end of the Parliamentary sitting. Thgdocy Motion had suggested the
government urgently wanted the Bill to pass; the-day Senate Inquiry had taken
place in the 12-day period following the Secondd®eg speech, and it seemed the Bill
should have passed to the House. During my inttomlycdRuddock had already
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indicated he had no memory whatsoever of the latyisl. This was not remarkable:
Ruddock never spoke to the Bill or issued pressasas during its three-year progress.
Yet as Immigration Minister the Explanatory Mematarwere issued by him (CofA,
1996b, 1999f). Initially, it appears Ruddock triesaccess his memory bank of the
legislation introduced 12 years ago, speaking stpeloosing a word-by-word

response, hesitating, before committing himseHisoviews and thoughts.

Extract 1 — Former Immigration Minister Philip Ruddock (Mag, 2011, Parliament House)

1 Interviewer: It seems, you know, that everything @ane [in the Senate]. If you go back to your
memory can you guess or have an indication or @bain answer why it didn’t go to the House
before the end of the term in 19967

2 No.

3 Interviewer (laughs) Do you have any memory othaf ... that episode of that Bill?
4 (inaudible)

5 | just have no recollection

6 | mean that's the reality

7 | mean | don’t want to misleagu
8 umm (2)

9 most of these things (3)

10 uhh (3)

11 that we ended up dealing with
12 related to (5)

13 issues that (2)

14 arise (4)
15 umm (3)

16 in relation to determining
17 claims

18 in which (2)

19 in which (2)

20 umm (2)

21 eh

22 you (.5) you do have some views that you wagetogenuinelywhat people have to say about
the nature of their claims without a degree of baag(2) and ehh (1) and ehh (2) ehh (2) and
influencing(1) those matters umm (1)

23 and I'm not saying HREOC or the Ombudsman umeesgarily complicit in those things but
umm

The 1996-199%ealed Envelopes Bapecifically targeted only boat arrivals — margim
asylum seekers — so we will assume Mr RuddocKkstpabout that distinct group.
However, analysis of his 1996 Refugee Week speadlehktablished (see Chapter Four,
section 4.4) that he did not distinguish betweeftuas seekers arriving by boat and
others like backpackers overstaying their holidesga wr those who had arrived on other
visas, and who then engaged Migration Agents agrsthn relation to their stay in
Australia, or those arriving by air before declgrthemselves as persons seeking
asylum. The central theme Ruddock starts to ur(fold 22) is the notion that attempts
to “genuinely” hear asylum claims should not be opefctaching”. That is,

“coaching” from outsiders — those who are not “inside” —desithe Immigration

Department. line 23 contains a version of the séimdrsclaimer {I'm not racist,
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but...”) that nonetheless uses the accusatory term rsetrdiefore “complicit” — and
declares HREOC and the Ombudsmafoassiders” — even while both are Statutory

Government bodies monitoring human rights breaahnespublic service standards

breaches. Ruddock continues:

Extract 2 — Former Immigration Minister Philip Ruddock (Mag, 2011, Parliament House)

24
25

26

27

28

I mean | did have some issues about umm (2ttend to which (2) umm surplus claimsuld
arise

people might be making statements (1) to vani@aople and agencies umm (2) now which uh
(1) at a later point in time would be argued (1) hlave given rise to claims umm and ehh (2)
| guess my (1) my view has been that if peomesvgenuinely refugeds) umm and were
worried about not only themselves but also thetifaand the people they left behind they
don't necessarily want their identity to be known

They don't necessarily want to be uhh in a situatvhere (1) umm it is thought that they are
saying things about their uhh about their goverrtroemm for which others will be held
responsible if they're here and that sort of thing

You know there were a whole lot of issues of fuat that uhh that arose because you had al
sorts of groups and people who would like to be &bl(1) access facilities and get at people
tell them do this say that and so on

and

After having mentioned the issue“cbaching” by “outsiders” Mr Ruddock now

raises the issue 6$urplus claims”, an accepted legal term, in Extract 2. In common

parlance, aurplus claimis made when additional information is rendered tmurt that

was not part of an original case claim. Mr Rudddoksn’t like it wherfpeople are

making statements to various people and agendies® 25) and whefall sorts of

groups and peoplefjain access to people (i.e. those engaging thegration

Department). He claims they midtgfet at people and tell them do this, say that and

on” (line 28). That happens indeed — Mr Ruddock istriglowever, it happens every

day in the ordinary world. If suggestions are matide someone works with an

appropriately trained and experienced lawyer, thenthis lawyer who will sift through

the information and assess with the client whedimgrof the'do this, say that”stuff is

nonsense or whether it is important information.

In raising the issues 6€oaching” by “outsiders” and“surplus claims”, is Mr
Ruddock still talking about boat arrivals? He carme the 1998 HREOC report
“Those Who've Come Across the Se@dREOC, 1998) discussed above (see Chapter

Four, section 4.3) had provided evidence that boatals in detention wertscreened

’

out” by Immigration officials and that they wetlgeld incommunicado™ i.e. away

from lawyers and legal advice. It appears that Md&#ck has already made a leap

from boat arrivals to the other groups. He willrdlamore about these issues in the

Extracts below. First | attempt to bring his focazsk to theSealed Envelopes Bih
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Extract 3. However, my mention of Chinese asyluskees and th®lympic Games
arrivals (see Chapter Five and Six) results in Ruddo&kish your Thing offthe digital
recorder) request:

Extract 3 — Former Immigration Minister Philip Ruddock (M2¢, 2011, Parliament House)

29 Now | don't know whether any of this was related

30 Ehh | don't know whether the urgency was relédatl

31 Umm but | suspect

32 Interviewer: It was following a court case

33 Was it?

34 Interviewer: Yeah, there were two court cases, Fadeourt cases against the Immigration
Minister

35 Mmm yeah

36 Interviewer: They're called the Teal Case and thekoss Case

37 Mmm well Teoh

38 Interviewer: Teal

39 Thele

40 Interviewer: Teal, T-E-A-L. That's the nicknametef boat

41 Mmm. OK. Yeah

42 Interviewer: Teal and Albatross. They were two Fatl€ourt cases. The Teal case argued that

uhh sealed envelopes passed on to the Immigratigraidment by HREOC ought to be passed
on to the person in detention (1) or the groupsl #ire Albatross Case was uhhh brought by 117
boat arrivals (1) who said that they could not kepdrted because they had not received proper
legal advice before decisions were taken to defenmn

43 Yeah what were the boat arrivals?

44 Interviewer: That was the Albatross

45 And what's the Albatross? Chinese?

46 Interviewer: Yep. Yeah.

47 Mmm (4) Well (1) Let me say that uhh there weetet of issues in relation to Chinese boat
arrivals that | prefer not to discuss

48 Interviewer: Yeah, I'm actually really interestedthat

49 Yes | guessed that

50 Interviewer: Because it was of course the time wthere were a lot of boat arrivals from

China. The small boats. I'm not talking about tvafat | call in my research the Olympic Games
arrivals (.5) you know (.5) the Hawkesbury Rivéne intrusion boats

51 No | remem- look | remembé#ne ones at Holloways Beach and Hawkesbury River.
Hawkesbury River the Hawkesbury River one was gtongome to my Electorate

52 Turn your thing off and uhh

53 Interviewer: Allright

| cannot divulge what Mr Ruddock discussed withafter my digital recorder was
switched off. However, | am at liberty to sajat Mr Ruddock did not talk abouie

did not talk about the Holloways Beach or HawkegtRiver arrivals or about any
other vessels amongst tBdympic Games arrivalHHe did not claim that any of the
Chinese boat arrivals held in the detention centfort Hedland made asylum claims;
nor did he claim any or some or none of them hdid @sylum claims. In fact, nothing
of the information he shared appeared to be coetsisl at all. Mr Ruddock had just
stated (line 47) that he wouldrefer not to discuss’a lot of*issues in relation to
Chinese boat arrivals’Mr Ruddock’s concerns about discussing the Cleithest
arrivals did not have apparent links to privacyasmns for the individuals — who

mostly were promptly returnéby the boatloadto China (see Chapter Six). It appeared
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to me that good diplomatic relations with China evat the core of his secrecy — and
these diplomatic relations — whether that was atlac not — may have even influenced
the Immigration Department in its decision-makimggess to permit any asylum claims

to be made.

7.3. The activist and the UN Convention

Chapter Six claimed that Ruddock was‘activist minister” in the implementation of
his responsibilities for the Immigration portfolibhe claim was made in the context of
his determined effort to progress a number of latli®@ measures simultaneously, both
in the House and the Senate. While the debateed@dhder Protection Legislation
Amendment Bill 199@nfolded, he insisted the opposition should supiheJudicial
Review Bilj at the same time he promoted and introduced-§eaB Temporary
Protection Visa for asylum seekers who had arrivddwfully. He raised indignation
and fury amongst the Labor opposition (House HahsE99f, p. 7597) when he
accused them of undermining the fight against peepluggling because no opposition
support was forthcoming for ttdeidicial Review BillRuddock’s attempt to depict the
Judicial Review Bills a measur#o assist in combating this heinous tradef people
smuggling even caused a researcher at the Parliangdnbrary to break its protocol to
not comment on political matters. As noted in Cbhafiix (section 6.6), the Library’s
writer Andrew Grimm had questioned the validityRaidddock’s spurious claim in his
Second Reading speech in the Bill Digest (CofA, %09

In Extract 4 below Mr Ruddock reveals that the imsgof his activism are located in the
years before he became Immigration Minister inHlogvard government. His
determination did not originate from issues reldtetoat arrivals but frorfthe rorts

in relation to marriages’(line 64). Ruddock’s information broadens the ustiding

of his 1996 Refugee Week speech (see Chapter seeiron 4.4), where he condemned
access to Australian courts by those who initialiyve for“bona fide visits”.

Ruddock’s 1996 speech details his campaign to rersourt access arithe judicial
review systemfrom those whdseek to advantage themselve®uring the interview
Ruddock reveals hrove the need for reformin this area during the early 1990’s as
a member of the Migration Regulations Committeee(lb4) and that Heontinued that
emphasis”as Immigration Minister (line 65). However, theafysis of Ruddock’s 1996

speech in Chapter Four remains intact. His gersatédins failed to separate a number
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of clearly distinct entrant groups: legal entratislawful” entrants including boat

arrivals and visa over-stayers. Consequently,dgeslative weapons he developed were

blunt instruments with universal purpose that igaothe“rights of unauthorised

arrivals” as set out in the UN Refugee Convention.

Ruddock also reveals in the extract below that Jdtnward’s“earlier statements’had

led to his appointment as Immigration Minister. tdéers to Howard's comments about

and“opposition to Asian immigration’{(see Chapter 4.2) in his claim detailing

Howard’s intentions witlil've given the job to Ruddock{line 62).

Extract 4 — Former Immigration Minister Philip Ruddock (Mag, 2011, Parliament House)

54

55

56

57

58

59

60

61

62

63

64

65

Interviewer: Arright. Now, if you look at your ped as Immigration Minister, it is safe to
presume we could call you in US terms the ‘Bill i&mo’ of most legislation relating to Bills
such as the Judicial Review Bill, the Sealed Empe=dBill | mentioned before; which is kind o
saying, you know, we want to stop the meddling by —

Look, I mean, | will, | will take responsibilitipr having umm serious concerns about umm
about the (1) extent to which umm ehh those whaiasdectedumm and who wanna make
policy decisions (1) ehh I'm not saying legicisions, I'm saying policglecisions by
expanding the remit umm and you would do your besbntain it (1) and yes | was quite acti
in relation to that and if you want to know umm wénéhe impetus for that came from (.5) yes
would have come through my Department and me @®hlt think it was generated by Darryl
Williams

Interviewer: No, OK. But I, | reallam interested in the division of interests. Yoursa and my|
Department — there you have two parties; therdds amm John Howard who came with a
specific view —

Forget Howard

Interviewer: Right. Let me finish what I'm sayitgptigh. He came with a specific view of not
being interested in Genewmdies controlling what happens in Australia —

Nah. Look (1) emm (1) | took | take the viewttihnee have international obligations and they'n
genuine obligations we umm (1) we observe them

The only time in which Howard became umm acgiveVolved in decisions that impacted upg
my Department were ehh on three issues. One wagitimanship; two was the actual
immigration numbers; ehh and three umm when weTtgdpa (1) the management of that
particular issue (1) and ehh and the run-up tottf@humber of boat arrivals generally

Emm (1) Howard used to say of me that- and hiétewin his book that | was a safe pair of
hands umm umm there was little second guessingssehtially if there had been direction to
be discriminatory to ignore international obligasoehh | wouldn’t have been the Minister eh
and uhh uhh | would say that with uhh a great déahh conviction

Emm cause I'd crossed the floor on immigratgsues- race and Howard knew that understg
it and that’'s why he wanted me in the role becéduseabled him to be able to walk away (1)
from (2) his earlier statements by saying I've gitke job to Ruddock

Now, and that’s that’s the truth of the matted gou ought noto assume that in relation to eh
ehh_integrityin the immigration program where | had very strei@gvs emm that they were no
my own or that | was being driven by Howard (1)ttivauld be totallywrong

And if you want to find out umm you’re an acadent you wanna find out you read some of
the reports (.5) on immigration written betweenet@en ehh in the 1990’s up till '96 umm
dealing with the rorts in relation to marriages uimna there are a whole lot of reports there
written by the Migration Regulations Committee dfieh | was a party in which_l drovee
need for reform

f
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When | got into the (1) role as Minister | congd that emphasis

The more interesting claim however is his referdndbe Australian courts in his

assertion abouthose who are unelected who wanna make policysitets” (line 55).
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Ruddock constructs a not unusual but typical pgairaf the Judiciary by the Executive.
However, the judiciary do not make policies; poldns do. They never do, they may
want to, but they don’t. Th8ealed Envelopes Bilf Chapter Five was drafted in the
week after the Immigration Department lost the Teaderal Court case (FCA, 1996a),
and there are many other regrettable examplesvargments supporting the
Immigration Department initiating diattempt to block the hole it perceives in our
courts” and makingsomething that has been found illegal lega@$ Greens Senator
Chamarette had claimed during the debate of tHgB#hate Hansard, 1996c¢, p. 2355).

In Extract 5 and 6 | question Mr Ruddock aboutunderstanding of Article 31 of the
UN Refugee Convention. Although Australia incartesaall boat arrivals in prison-like
conditions (without the human rights safeguardsragids available to all Australian
prison inmates) Mr Ruddock maintains Australiaas in breach of Article 31. First
though, | have to remind him after he sugge'®emind me of Article 31(line 68). His
two affirmations of my statement (line 70, 72) al®o his claims that we do not punish
unauthorised arrivals or discriminate against tii@narriving illegally. This is credible
only because the political discourse amongst Libdedional Coalition and Labor
politicians pertaining to the imprisonment of urfarised arrivals finds safe cover
under sanitised, often-practiced terminology. Nprisonment takes place under the
Criminal Code, but instead the detention is arrdngeder the Migration Act and is
called“administrative detention In Extract 6, line 81 Mr Ruddock does not pause
when hé'recites” the clauses in relation to an imaginary air atr{liae 80) who, after
dropping‘“their stuff down the aircratft toilet; tells the authoritied'm an asylum
seeker” | have removed hisimm’s” and“ehh’s” from the sentence and introduced

some punctuation:

we’re not able to punish them for doing that- wa’'tddo that, we say you've
arrived unlawfully, we’re going to detain you, weed to know who you are, we
need to be able to ascertain the nature of yoimslave’ll assess those claims,

and yes there are issues about whether you gegpemhor temporary visas...

Before he changes the topic to another obligatiae 75) under the Refugee
Convention (hon-refoulement) Ruddock inverts (line 74) his disagreemétiidt
doesn't mean that | agregabout the rights of unauthorised asylum seelstating he

disagrees thépeople have a right to enter Australia unlawfuityorder to lodge
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claims”. The semantic reconstruction of what may well titute considerable courage
by an asylum seeker when booking a flight or embgrkn a boat owned by a stranger,
into the phrasé&o lodge a claim” is worth noting. By phrasing the asylum journeyaas
purposeful attempto lodge a claim” Ruddock also includes a hint‘@hoice”,

“transaction”, “making a bid”, comparable to an property auction. There is albmt

of “opportunism” in this depiction of the asylum seeker journey.

Ruddock’s quick diversion in line 75 to the notiii‘'non-refoulement”is a safe move:
the principle that confirmed refugees ought ndig¢aeturned to places where they fear
persecution is one endorsed by Australia as aprameiple under the Refugee
Convention. This principle remains uncontested ustRalian refugee discourse.
Ruddock then asserts that asylum seekerteatéled to make”— perhaps he means
“entitled to invoke”that obligation of non-refoulemefit they are in the jurisdiction”
(line 76). However, in the same sentence he adgmkication that it'doesn't mean
that you have to allow people in Australigd invoke that obligation.

Extract 5 — Former Immigration Minister Philip Ruddock (M2¢, 2011, Parliament House)

67 Interviewer: | would be able to assume now that fijuhold the view that Article 31 of the
Refugee Convention does indeed apply to boat dsrimaAustralia

68 Remind me of Article 31

69 Interviewer: Article 31 - for those who arrive ifjally (1) the principle holds that you shall no
discriminate against them for having arrived illdiga

70 No we don't

71 Interviewer: or punish them for having arrived dlly

72 No

73 Interviewer: and that nothing of having arriveceifjally (1) voids any aspect of ehh the validity
of a possibility of an asylum claim

74 Absolutely- (2) but that doesn't methat | agre€1) ehh that people have a rigbtenter
Australia unlawfully in order to lodgelaims

75 I mean | think there is a distinction ehh and ehh | would assert (1) positively that our
obligation is a non-refoulement obligation- yourdat return a person to a situation of
persecution

76 thatis our obligation (.5) and thabligation ehh they are entitled to makéhey are in the
jurisdiction (1) but that doesn't mettrat you have to allow people Australia in order to make
claims

77 | mean- otherwise you might as well say to thie @h ehh twelve million people who are
refugees we'll give you adl visa so you can make your claims in Australia

78 | mean it doesniwork that way

In line 77 Ruddock creates the scenario as anemdrcase formulation’ (Van Dijk,
2000b, p. 219; Guilfoyle & Hancock, 2009, pp. 1229) involvingall of the world’s
twelve million refugeedHe suggests that allowing asylum seekers intcthmatry to
make asylum claim8n the jurisdiction” is similar to making an open offer to all
twelve million refugees to be granted visas tovarin Australia legally to claim asylum.

Historical reality does not support Ruddock’s ca8ile one factor may predict that
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another could follow may be a proposition with kgivalidity, UNHCR figures
(UNHCR, 2009, p. 13) show that broadly speaking @3%e world’s refugees do not
come or try to come to Australia, but go elsewhere.

As he continues, Ruddock maintains his hard liredblesn’t think Australia is

“obliged to allow people into Australia to make ctes” (line 84), and goes even further

by imagining an Australian Immigration Complianc#i€r in another country

thinking aloud about someone at an airpbftyou tell us we're going to make a claim

then we won't put you on the planéie reiterates the point thdhere is no right to

come here to seeldsylum (line 86) and illustrates‘itou’re in Indonesia and you

stay” in Indonesidbecause we think you're going to make an asyluamtl (line 88).

Extract 6 — Former Immigration Minister Philip Ruddock (Mag, 2011, Parliament House)

79

80

81

82

83

84

85
86

87
88

89
90

Interviewer: Arriving illegally and presenting theglves forthwith to the authorities would gi
a different colour to the arrival than for instantzt's-

Well some people by plane do that- (.5) | mémy {.5) they come in (.5) having had a visa
they sometimes drop their stuff down (.5) airctaiet or whatever ehh and they arrive and t
say I'm an asylum seeker

Some people do that- emm and ehh we're notalplenish them for doing that- we don't do
that emm we say emm you've arrived unlawfully wgbieng to detain you we need to know
who you are we need to be able to ascertain ehhatuee of your claims we'll assess those
claims umm and ehh yes there are issues about erhgih get permanent or temporary visas
| mean my view is- it is a non-refoulement ohtign (.5) you don't return a person to a situat
of persecution

But that doesn't mean you give them permaneidercy emm emm you know- it's about
protection and ehh ehh

But (.5) | don't think we're obliged (1) ehhattow people into Australia to make claifnthat's
that's if you tell us we're going to make a cldiman we won't put you on the plane
Interviewer: it's a right to seek asylum- it's rotight to be granted asylum

No but it's the rightand it's not the righthere is no right to comgere to seek it- thatthe

point I'm trying to make

Umm because if there wegou'd have to put them on the plane

But we don't- (1) we say (.5) you're in Indoaesnd you stahrere- (2) because we think you'r
going to make an asyluniaim

Go and report to the UNHCR

And | take the samaew in relation to boats

e

ey

jon

)

Ruddock finishes btelling the people at that Indonesian airptot‘go and report to

the UNHCR”(line 89). He does not balance his hardline parsitig by means of

illustrating Australia’s effort to take in peoplem UNHCR’s caseload in Indonesia

after they hadreported to UNHCR”. However, the figures are available, and they

show that Australia is not interested in assistiNHCR with the thousands stranded

there. Figures published in October 2009 suggest2107 asylum seekers were
registered with UNHCR in Jakarta. Yet during thange2006-07 Australia resettled just

32 people from Indonesia, in 2007-08 89 people werepted and in 2008-09
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Australia resettled just 35 people from the JakdfttCR caseload (Taylor, J., 2009, p.
5).

The final line (line 90) of the extract is Ruddogkifterthought’ about boats. The
brevity of his statement contrasts against hisreste elaborations about other issues
and air arrivals. His brief comment supports theamothat the origins of Ruddock’s
activismis grounded in his pre-ministerial work in the kdgon Regulations
Committee related to holiday visa entrants andrstfsee line 64), who (in his words)
were the‘'marriage rorts” entrants by engaging Migration Regulations anccthets.
Throughout the interview, Mr Ruddock does not s@&spired to talk about boat
arrivals, but he keenly shares his views on thoserzg by air.

7.4. Snakeheads and secrets

The seventh and final extract of the Ruddock inewwecords the questions | asked
relating to the 1999 Chinese vessels, includingéftbat arrived at Holloways Beach
and the Hawkesbury River. | was however left with impression Mr Ruddock
appeared a little defensive or over-assertivespaase. At least four times (line 92, 94,
96, 100) he interrupts me, responding before sfirasking my questions. Yet at the
same time he avoids answering my question poskaei®5, where | query the
parliamentary debate. | question that MP’s talkeou& Snakeheads, illustrating their
rhetorical persuasions with extreme European exasnpithout presenting evidence
drawn from the experience of the five boats thak draived in Australia. In line 96
Ruddock brings my question into doubt before | hasteially phrased it by asserting
the label'Snakeheads'was used appropriately, while it wasn’'t what | spiened and
while | did not question its use; | merely had mbiten line 95.

Ruddock’s qualification in line 105 that his infoation*“is totally off the record”is
reason for the transcript interruption. Yet agé#ne, information he shares appears
uncontroversial. He provides some details in retato the apprehension of passengers
and crew of the vessel that had entered the Hawkg&iver, the‘one was going to
come to my Electorate(see line 51). They were eventually brought todgarisland,
Sydney Harbour’s Naval Base north of the suburBaits Point, before being
transported to be formally arrested at Randwickdedbtation. When | query the
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availability of reports in relation to this vesseé avoids being helpful by means of

responding passively usifiphaven’t seen them’responses (line 106, 109, 111).

Extract 7 — Former Immigration Minister Philip Ruddock (Mag, 2011, Parliament House)

91 Interviewer: Arright- now, Olympic Games arriva¥ou know, the Holloways Beach (1.5)
Hawkesbury River, the Olympic Games arrivals | tdadim

92 (interrupting) Well | don'tl'd never known that, but, go on-

93 Interviewer: It was frequently reported by the pegp@l) now (0.5) during the debates-
94 (interrupting) They werenoming here for the Olympics, but anyway
95 Interviewer: But- during the debates (1) you andhgnathers including Christopher Pyne and

(0.5) other Members in the House (0.5) and Sertat) émm illustrate this by examples of of
ehh reported Snakehead activities in Europe priddsrty thousand dollars a head (0.5)
horrible circumstances on the boats

96 (interrupting) Well Snakeheads was a term thet @xtensivelyised in AsiaExtensivelyused
97 Interviewer: Yeah but (0.5) let me (0.5) finish wha saying (1) most of the examples during

the debates came from the European experienceytiiftle evidence came from the reports
of AFP, the interception officers, the Customscef who dealt with those five boats

98 Interviewer: Umm were they not ready with thoseriviews what happened to the- can you
recall whether there were reports-

100 (interrupting) | can't
101 Interviewer: Whether reports later came to governtne

102 There may have been but | can't recall ummedihd wouldn't | wouldn't assert that (0.5) in
relation to those matters umm that ehh one woulddnefortable about putting a lot of
information about people (0.5) whose claims ehipégple who may have been prosecuted (1)
for people smuggling umm | would not be happy alpuiting matters in the public arena that
may lead to (0.5) a court (0.5) arguing that yowladry to influence potentially a judicial
outcome

103 Interviewer: Yep | can see that (1) but now, eleyears later twelve years later can you reca
whether any prosecutions took place against thiesedrganising groups of Holloways Beach
(0.5) Cairns (0.5) Hawkesbury River

104 | believe so (0.5) | believe so

105 Umm all | can say is I'm - and again thiotslly off the record but I'm told that -------------
entry not recorded

105 (paused)

106 Interviewer: | would of course love to get my handshose reports

107 I'm sure you would but | don't have them

108 Interviewer: Are none of these reports public?

109 | haven't seen them

110 Interviewer: No that's not the same- are thesdapublic domain or are they not in the public
domain?

111 | haven't seen them in the public domain

My interview with Mr Ruddock took place two weeksfbre the 12 anniversary of the
arrival of the Chinese vessel in the HawkesburyeRiarriving in the Berowra
electorate — the Federal seat Mr Ruddock represimispears hardly credible that Mr
Ruddock does not remember or is ill-informed alibatintricate details of the handling
of this Chinese arrival. His evasive answers ‘afiithe record” responses also seem
unlikely to be a function to protect his constittgralthough he appears to portray them

in this way. More likely is the assertion that MudRlock is*keeping the secretfor
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Prime Minister John Howard, who had, by means efitiguiries by Max-Moore
Wilton (Moore-Wilton, 1999) and Vice-Marshall Alateggen (Heggen, 1999) ensured
that the discourse in relation to &/mpic Games arrivalbad been constructed, as

argued in Chapter Six, as majational security emergendycidents.

7.5. The gravely voice from Kooyong

| interviewed the former Liberal Member for KooyoRgtro Georgiou in his Melbourne
home on May 30, 2011. As noted above, Mr Georgamliiot participated in the 1996-
1999 debates by means of parliamentary speechesMii Ruddock, he had no
memory of the Bills under scrutiny in my resear€bnsequently, my questions were
more topic-based than that they expressed aspltis egislation and the process of

their parliamentary progress.

Extract 8 — Retired former Liberal Member for Kooyong Pe@eorgiou (May 30, 2011, Hawthorn,
Victoria)

201 Interviewer: Now if you look at these people sminggBills and the Bills dealing with people in
detention- immigration detention- restricting theghts (1) if you say there are three parties at
work- Howard, the Immigration Department and Rudd(ik5) who would have most interest
and influence in compiling the legislation (0.5)uethat mainly come from Howard mainly
from Ruddock or mainly from the Immigration Depagtin(0.5) where is the strongest vested
interest there

202 Well- OK on on on (0.5) Howard | think that Hard had some general predispositions ahhh
don't think that John knew the detail of a lotlod things that were going through firstly peopl
may have anticipated his reactions ahhh and sd'thatot-

D —

203 you know Prime Ministers have got a lot onrtidates and a lot of the time there is a general
attitude (0.5) which is then picked up by (0.5) Mters and picked up by the bureaucracy

204 It's really difficult disentangling you knowetlthe the immediate (0.5) input (0.5) or the direct
input- it just is-

205 Interviewer: Allright yep OK allright- so that leas us then with-

206 But also- but also- you mustn't- sorry (0.5) youstn't forget that a lot of this- a lot of thaff
about human rights as such was carried by the AdgieGeneral and- and by the Attorney-
General's department

207 Interviewer: yah- yap- OK (0.5) but- if we talk atidboat arrivals (0.5) we're talking about the
unauthorised maritime arrivals

208 Yeah

209 Interviewer: The first (0.5) authority they cro$sY) is the Immigration Department- so how
strong- I'm trying to establish because | don'tééve answer | have a feeling (0.5) and I'm kind
of doing a tentative thesis here that it's the Ignation Department has most influence there in
the legislation (0.5) if we're talking about peopiemmigration detention it's mostly coming
from the Immigration Department- the legislation

210 The details may come from (0.5) the departrabhh and there's an inter- sorry I'm not trying| to
be difficult- but there's an interaction betweerbj@he Minister and the Department that ehh-
sometimes it's very difficult to sort out cause aiffféct
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| started by asking him about the location andsiori of power between the Prime
Minister, the Immigration Minister and the Immigoat Department during the Howard
government. The question forms part of a recurtiggne in the research where it
guestions the power of the Immigration Departmerda government department that
not only recommends, but also dictates policy sgstiand where it appears to lobby its

Ministers to implement their policy proposals.

Additionally, evidence presented in Chapter Sixficors that the Immigration
Department also acted to intervene in the parlidargrdebate. It did so by means of
issuing documents that depicted asylum seekéif®@sn shoppers”targeting
Australia, thereby actively constructing parlianeegtdiscourse. In Extract 8 above Mr
Georgiou depicts the influence of Prime Ministemtdod in relation to legislative
measures pertaining to boat arrivals. However,g identifies that influence in
generic terms, acknowledging Howard exefsmme general predispositiongline
202), which were communicated ‘@sgeneral attitude which is then picked ufine
203). He assigns more weight to the interactiothefimmigration Minister and the
Immigration Department, in théthere’s an interaction between the Minister ane th

Department”’where initialization isvery difficult to sort out” (line 210).

Georgiou is more explicit in his depiction of Immagjon Minister Philip Ruddock. As
the leader of what has been describetlTas Georgiou Group”(see Project SafeCom,
2005a) the Member for Kooyong led a backbench teagdinst the hardline
immigration detention policies under Howard and &ak. In Extract 9 he dispels a
myth often promoted, that Ruddock transformed hifvisen a moderate “small-I”
Liberal to a hardline Immigration Minister. Suchrppayals were also argued by Gillard
government Immigration Minister Chris Bowen in 2008en he claimed that
“Moderate Liberals such as Philip Ruddock had tedhheir heritage to retain their
place of preferment(Bowen, 2008). Georgiou denies such a transfoondtiok place,
pointing to“his speeches in 1992-93tating thatRuddock wasn't a soft touch in
opposition and became hard touch in governméime 212). Georgiou’s claim and his
reference to pre-ministerial speeches correlatéd tive statements Ruddock made to
me in his interview when explaining what had driwer activated him as Immigration
Minister:if you wanna find out you read some of the reportsvritten ... in the 1990’s
up till '96” (Extract 4, line 64).
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Extract 9 — Retired former Liberal Member for Kooyong PeBeorgiou (May 30, 2011, Hawthorn,
Victoria)

211 Interviewer: What's become a trend really is tonpd&uddock as the evil man (0.5) | don't
subscribe to that because you can't do anything itit

212 But- In fairness to Phil and I'm not- if you lgack to Ruddock's (0.5) pre (0.5) government
statements uhh Ruddock was very hardline then {@5)ery- ehh you go back to- uhh
Ruddock was not being in terms of his (0.5) ehhd®a#t wasn't a soft touch in opposition and
became hard touch in government. If you go badks@peeches in 1992-93 you see that he
was actually critical of the Labor government fot going far enough- that's worth looking at

213 So- you can- you can be critical of him in lotsespects but ehh lack of consistency on on
these issues is not one of them
214 Interviewer: And | just see him as a man who wamfsllow the rule system (1) you know, I'm

governed by you do this you need to be considtent and you need to be consistent there (D.5)
and he was probably better at that than previousignation ministers- at consistency

215 | also think there's one thing we we mustrséosight of (0.5) that for most of the time thissw
a bipartisan policy (0.5) yah and and and thadiyrémportant because that's the context in
which a lot of these actions took place

216 Interviewer: Nothing was resisted by Labor duringddock's time
217 But- actually the whole sequence of eventshieah initiated by Labor

Mr Georgiou also points to the ongoing notion gfastisanship as a factor that had
enabled Ruddock’s positioning (line 215). It isiaaportant observation, even while
often used as a standard argument by non-Labdrqotis who point to the 1992
establishment of mandatory detention of all boavals by the Keating Labor
government (Jupp, 2002, p. 183) as an examplerdfiha responses that, in
Georgiou’s words, had startéthe whole sequence of eventdihe 217). The notion
and the dilemmas associated with the maintenanbgaftisanship emerged in
Chapters Three and Six above.

In Extract 10 the issue of different criminal libiés for crew and skippers as opposed
to organisers is raised. During the extensive pesgrved in the Federal Parliament, Mr
Georgiou played an important part in deliberatiohsackbench committees, also in
relation to the treatment of asylum seekers. lragskwhether issues in relation to
‘people smuggling’ were raised in the forums hdipgrated in or in general

discussions amongst parliamentarians.

Mr Georgiou keenly responds, interrupting my quesfiine 218) before I'm finished.
His confident and coherent response (and the tbweice) as he elaborates (line 219,
220), confirms that he enjoys recalling fond mem®f the backbench committee
work. Thebackbench revolagainst the hardline treatment of asylum seekeisal

been part of had originated in this committee cante
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While | continue to clarify the topic I'm trying taddress (line 221, 223, 225, 227, 229,
231) he responds affirmatively, indicating he uisteands me in line 22&es. | get it”
and confirming he comprehends my argument in IB@"“R picks up everyone’

Extract 10 — Retired former Liberal Member for Kooyong PeBeorgiou (May 30, 2011, Hawthorn,
Victoria)

218 Interviewer: ... Hadi Ahmadi, he brought 900 paggns on four boats ... 96 per cent of those
were declared to be refugees- bringing refugedhedConvention country (1) so, did anybody
in the Parliament in those years say in your tird@4.to 2001- did anybody raise the issue
there may be different types of smuggling takirgg@here (1) did anybody raise the notion that
we have to distinguish-

219 Not to my (0.5) recollection because the farfu®.5) the focus of the concern was actually
about people who were entitled- there were two éma people arriving here ehh without visas
and two ehh what we did with those people arrivirigpout visas

220 Because the divide and (0.5) there has newar &eeal issue across parties that if you're notja
refugee you're not entitled to anything so theeyssought out on the basis of wherever they
came from whether they have any grounds to clayjtuashere

221 Interviewer: Yes, but the end product of the pespieggling legislation is not that we're
catching people smugglers (0.5) we're catchingctiesy
222 Yes

223 Interviewer: And the crew have barely a relatioqshiith the smugglers

224 Yes

225 Interviewer: They're the ones in jail two hundredasixty of them at the moment
226 Mmmm

227 Interviewer: Increasingly the Indonesian consultfsare angry who visit them
228 Yes. | getit

229 Interviewer: are angry (0.5) I've spoken to thenb@nd we're not catching smugglers- we've
just extradited the second one in ten years- tdralig- so there is an error in the legislation

230 It picks up everyone

231 Interviewer: Yes. I'm just wondering what the casaons were in parliament around that
time

232 | think the discussions were around the brdddesl of generalities (0.5) | don't think there
was- were distinctions drawn between (1) you knayhér ups and and lower downs

233 But I'm also not sure how much yeah how muhisha factual issue yeah ehh how many of the

people have been ehh you know ordinary crews (&ag¢ been prosecuted

However, his answer includes a surprise. Folloviiisgresponse in line 232, indicating
that the committee discussions didn'’t really extensues surrounding ‘people
smuggling’, he questions the practical relevanciefissue witlI’'m also not sure
how much this is a factual issubéfore wondering how marfgrdinary crews have
been prosecuted(line 233). Although | respond by explaining tldtthose confirmed
to be eighteen years and over will face prosecutiea ended the transcript at this
significant point. In line 219 Mr Georgiou clarifle¢hat the backbench committee
restricted itself to issues vis-a-vis boat arriveatsl those arriving without visas, and in
line 225 | noted that 260 crew members‘dne ones in jail”. In line 232 he wonders

whether this is &factual issue”. While it is confirmed that the issue of ‘people
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smuggling’ was not questioned in the backbench citiees, Mr Georgiou’s apparent
poor knowledge about any associated issues mayedihked to the absence of
informed debate in the Parliament during the passfrihe legislative measures in 1999
and beyond. While such conclusions cannot be dedvall from just one response by
one Member of Parliament, Chapter Six has provglark evidence of Howard’s
construction of the political discourse in relatiortheOlympic Games arrivalas a
national security issue cloaked in secrdoy operational reasons’ Viewed within

this context, it is not unreasonable to suggestkaldetween thissecret discourse’and

Mr Georgiou’s response levels.

As Mr Georgiou continues to provide information abthe issues discussed in the
backbench committees | ask him about the placertidlé 31 of the Refugee

Convention in discussion in these forums (line 236)

Extract 11 — Retired former Liberal Member for Kooyong PeBeorgiou (May 30, 2011, Hawthorn,
Victoria)

234 Interviewer: So (1) your involvement 1999-2001yhd have involvement on any inquiries (0/5)
house inquiries committees around that at all

235 No- basically the treatment of ehh (0.5) re&sgeas always a ahh an issue of (0.5) significant
discussion within backbench committees ahh (0.8)lanhave to- I'll look at my notes for some
of the- (0.5) but (0.5) that was ongoing the ribis lipsewing the harshness of the guards (0.5)
the winding up of the the legal regime to do withey were the major foci that some of us ha
on backbench committees

a OT

236 Interviewer: Refugee Convention Article 31 whichllsesays ehh if people arrive illegally or in
unauthorised ways you're not gonna punish thenh&eing done so you can't discriminate
against them (0.5) yet, we do of course left, ragid centre, everywhere (0.5) Article 31 (0.5
has that formed part of the debate like in the badch committees or in the-

237 | ahh I think that the main focus- | think tim@jor focus of the debate was on our
responsibilities as a humane society to ehh asgkeskers and their treatment ehh | don't
believe that a critical premise was the state wfrimational law

238 Ahh no I'm- from my perspective and from myodtction (0.5) the major issue was (0.5) whiat
obligations do we as Australian- members of Augtresociety have towards these- these
people and that was pretty fundamentalist (0.&)a you know it did not rest on articles it
rested on no we shouldn't be behaving like this

Mr Georgiou’s response confirms the findings canéd throughout the thesis.
Australian asylum seeker political discourse hadmtegratedthe arbiter’s rules” of
Article 31 of the Refugee Convention; even a reéugévocate of Georgiou’s calibre
relegates the dictums of Article 31 to outsidetustdy depicting it a&he state of
international law” (line 237). He is firm about questionifyghat obligations”
Australia has towards asylum seekers and probaiplyasts the notion that the term
“obligations” derives directly from the UN Refugee ConventiongI238). Yet, while

he depicts the backbench committee discussiotfmresy fundamentalist; the notion
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of Article 31’sfoundation principles not invited around the table, because these

discussionsdid not rest on articles”(line 238).

7.6. Conclusion

Although only two participants took part in the possearch interviews, they provided
important validation for aspects of the researateataken in this thesis. The interview
with former Immigration Minister Philip Ruddock wagnificant in that it displayed
his framework of views on ‘unauthorised’ and ‘united’ asylum seekers. He keenly
outlined his outlook on asylum seekers, depictivent as thostseeking to enter to
lodge claims’; declaring they ought to be stopped from doingrdwether by air or by
sea. Ruddock also confirmed that fastivism” originated in the early 1990’s, before
he became Immigration Minister, during which perietdrove the need for reform”
of Migration Regulations in relation to visa entiawho sought to acquire permanent
residency through, in his wordsorts in marriages”. His hardline positioning as
Immigration Minister and his zealousness to rentbeerights to legal reviews in
Australian courts for ‘unauthorised arrivals’ camdxplained as having formed within
this context.

Mr Ruddock also expressed the view that ‘outsideilers and groups would interfere
with claimants during an Immigration Departmentiden-making process, asserting it
would be undesirable fécoaching” to take place which could lead“®urplus

claims”. The views he expressed during the interview tateavith the direction and
intent of legislation analysed in Chapter Fourto$ thesis. Although Mr Ruddock had
no public role during the debate of this legislafibis views support the claim that he
promoted the notion that only the Immigration Déypeant and its Minister, and not the
courts or‘those who are unelected making policy decisioakbuld arbitrate decisions
about ‘unauthorised arrivals’. Further, his unwiginess to publicly discuss issues in
relation to Chinese boat arrivals, accompanied gaest tdturn your thing off”

during the interview, raises many questions. Tlasajuestions about public policy
accountability and secrecy, increasing in signifa@@in the context of claims of serious
human rights abuses by HREOC in its 1998 repodudised in Chapter Four, Five and
Six. Ruddock wanted sections of the interview tddfethe record” about the Chinese
arrivals, almost all of whom were returned to Chiméhe years prior to 1999 (see

Chapter Six) as well as the 1998%/mpic Games arrivaldRuddock’s secrecy in
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relation to the latter arrivals appeared congrwaétit the“national emergency
incident” discourse constructed by the Howard governmenihguine debate of

legislation analysed in Chapter Six.

Mr Ruddock’s “forgetfulness” about Article 31 ofeliRefugee Convention when he
asked during the intervietvemind me of Article 31"appeared highly implausible.
Ruddock was an Australian Immigration Minister wétlhecord eleven year exposure to
Australia’s most frequently invoked human rightstrament. However, backbencher
Petro Georgiou also relegated Article 31 to theesplof‘the state of international

law” during the interview. Perhaps further research owafirm that this important
principle which formulates th&ights of unauthorised arrivals’as defined in Chapter
One has been omitted entirely from Australia’s foedi discourse about asylum seekers
and boat arrivals as a guiding principle for p@giDuring the research interview with
Mr Georgiou, he also referred to Ruddock’s preiparéntary work, noting his
speeches from that period as evidence of his densjsf hard-line positioning towards
asylum seeker policies, denying Ruddock changed &tsmall-I” or so-calledwet”

Liberal politician to a position consistent witthard-line approach.

Finally, the Georgiou interview also confirmed thaarliamentary refugee advocates”
like him maintained a single issue focus on thattment of unauthorised arrivals in
their backbench committee policy deliberations.yrtiel not extend their paradigm to
also critically consider legislation that crimirssd their travel organisers. Especially
Chapter Six concluded that tfgeople smuggling discourseh the Parliament was
almost universally adopted as the dominant diseywasd that even strong human

rights advocates seemed to unquestionably acsegoihinance.
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8. Conclusions

The research undertaken in this thesis has notedletl one single and simple
overarching conclusion that can be stated at #iré st this chapter. While it has
attempted to dig into the depths of political distse to question the justification of
Australia’s harsh anti-people smuggling legislatoynpolitical elites, it stumbled upon
many rich veins that helped craft the rhetoricaistaictions surrounding the relevant
parliamentary debates. These surrounding resotooesthe building blocks of the
political debate surrounding asylum seekers anid titavel organisers, and they must
occupy a seat in the front row of Australia’s theadf public policy machinations. The
first section of this chapter brings together aatpbzoncluding statements that
summarise the findings of the thesis. They are imosmulatively progressive
statements, building on each previous summary.s€bend and final section of this
chapter returns to make concluding comments offotlneresearch questions first
formulated in Chapter One.

8.1. Concluding statements on findings

Thepolitical development of Australia’s people smuggliegislationis in many ways
thepolitical development of the people smuggling disse In turn, the people
smuggling discourse is closely linked to Austraiasylum seeker discourse. In Chapter
Five (8 5.3 to § 5.6), evidence was presentedasygtm seekers were portrayed as
unlawful arrivals and illegal entrants in ordetbtaild justifications to remove their

rights to legal advice. When in June 1999 amendsnenthis legislation, intending to
increase maximum imprisonment for those bringingpbe ‘unlawfully’ into Australia
from two to twenty years, were presented, the digpiof asylum seekers dramatically
shifted. They were no longer portrayed as unlawfitants but graphically depicted as

misguided migrants who had become victims of crah@ntrepreneurs.

Thepeople smuggling discoursi®es not have its origins in the final years ef th
twentieth century, but much earlier, in the yeatkoWing the first boat arrivals from
Vietnam in 1976. The 1979 declassified Fraser Galidncuments as discussed in
Chapter Three (8 3.3) are most certainly amongsptimary documents which
delivered some core findings of this thesis. Theudeents contain proposals for

Australia’s first State response to asylum see&ierging by boat. Four aspects of these
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proposals are central principles of the submissibinst, they contain a range of harsh
punitive measures to impose on those boat arri$gsond, they equally target
passengers as well as crew and skippers of thelge3sird, they are drafted by
Australia’s Immigration Department. Fourth, theials are labelledlnauthorised
arrivals’. These four aspects form the foundations of Aliatsaasylum seeker

discourse and people smuggling discourse.

As Australia’s'border guards, the Immigration Department has always had a akentr
role in shaping policy responses to boat arrivdtsivever, this thesis has also presented
evidence of its role in directing political discearand its initiatives in presenting
manipulative rhetorical devices. In 1978, the Immaigpn Department suggested that
asylum seeker vessels arriving in Australia froretam should be callédqueue
jumpers”, a suggestion that was keenly accepted by theFgasernment in
“deterrence announcementgiroadcast by radio throughout countries in theA®6l
region. Ministers and other politicians in the eragovernment as well as Labor
opposition politicians immediately started using tarm, and its manipulative potency
as a term in political rhetoric and the nationakcdurse has ensured the term is still
current as a powerful manipulative rhetorical devitcontemporary asylum seeker
discourse. In addition, Chapter Six (8 6.6) presgmvidence that during the 1999
debate of border protection legislation and otheasares intending to punish asylum
seekers arriving by boat, the Immigration Departhuethivered a briefing document to
all MP’s and Senators. This document contained madaive labels to describe asylum
seekers, suggesting they wéierum shoppers”’who had bypassed other safe countries
to reach Australia as théjpreferred destination” The Department provided no factual
evidence to support this; in fact, these bizaragnt$ are refuted by evidence of refugee
movements published by UNHCR at the time the Imatign Department made the
claims. The document also suggested that irregodaitime asylum seekers interfered
with UNHCR’s resettlement programs and therld community’s” resettlement

initiatives.

The Immigration Department has an ongoing condifahterest between its
archetypical role as Australialsorder guards’and its role to implement refugee
protection for asylum seekers. It is arguably tlep@&tment’s central role &he
enforcer” of the White Australia Policy between 1945 and2L8vat established many
harsh, racist and exclusionary aspects in its ¢ipei culture When Australia acceded
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to the UN Refugee Convention in the early 1950is,first signs of this conflict of
interest emerged during drafting negotiations im&. Chapter Three (8 3.2.1)
provided evidence of deep resistance against etirstubborn refusal to accept — the
implications of the Convention’s Article 31 by thremigration Department, expressed
by its first Secretary Tasman Heyes. Heyes and ®tiegected Convention principles
prohibiting the imposition of penalties Gandesirable refugeesand punish thertfor
illegal entry”. These departmental predispositions resurfacéteiharsh measures

proposed in the 1979 Fraser Cabinet submissions.

The 1979 Fraser Cabinet proposal to impose crinsaattions againstraffickers” of
asylum seekers constitutes Australia’s first Stataliation against organised
“unauthorised arrivals”. Like all other proposals in the Cabinet submissjdhey must
be understood against the harsh, exclusionary antliye predispositions of the
Immigration Department. The unquestioning accepariaot just the term
“unauthorised arrivals” but also its underlying sanctioning quality andghéng in
Australian political discourse expresses the paféhe Immigration Department as
‘border guards’to dictate discourse. The centrality of this lalvak reflected in the title
of the legislative proposdltegislation against Unauthorised Arrivals'The legislative
proposal manipulatively reconstructed the organgd passages from Vietnam on
large vessels to depict the organiser&ragfickers” . The 1979 Cabinet proposals were
tabled by Fraser’s Immigration Minister Michael Nfadlar. When Immigration
Minister lan Macphee introduced the subsequensl&igbn to Parliament in May 1980
(Chapter Three § 3.4), Malcolm Fraser became Alissdirst Prime Minister to
manipulatively use legislation in response to lavavals. Macphee’s illustrations of
“five huge vessels” intended to persuasively staeaParliament and the Australian
people, even though the vessels had never arnvAdstralia. His depiction of the
ventures as examples of “trafficking” was basedrnisrepresentation, and his claims
ran counter to factual information: in justifyinget legislation the Fraser government

lied to the Parliament and the Australian people.

Those who favourably compare Malcolm Fraser wittnJdoward in relation to the
treatment of refugees ignore the historical recartt$ continue the failure to critically
review Fraser’s response to boat arrivals. Johnaidwnay be callettuthless’ when
he ordered Australian elite SAS troops to stormMiveTampa in 2001, but Fraser’'s
sinking of many asylum seeker vessels in Malaystheahand of Australian
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immigration officials to prevent them from arriviiig Australia is equally callous.
Sinking boats was only one of the mastopping the boats’strategies employed by
Fraser. With his Immigration Minister Michael Madlkee, Fraser went to great lengths
trying to persuade countries in the ASIAN regiorstop boats from departing for
Australia. In justifying this strategy, MacKellargsented highly inflated maritime
mortality rates for those who left Vietnam by bdaMacKellar was aware at the time
that his claims had already been discounted imntieenational press, then he lied to the

Australian people.

Manipulative justification of legislative measum@®posed in response to boat arrivals
did not only take place during the Fraser goverrirbahalso under the Howard
government. The border protection measures legiiat 1999 were presented under a
“national security” secrecy veil fofoperational reasons”while asylum seekers were
described aSllegal arrivals” (Chapter Six § 6.2). This labelling of asylum saskwas
applied“to saturation levels”in a report by Prime Minister Howard’s Departmeht
PM&C. While two investigative reports intandetected landingsivere published

prior to the commencement of the Parliamentary wsbalmost all of their contents
were removed by Howard’s Department. ConsequeRdyljamentarians could not
develop informed opinion about the nature of thasiwals, the intent of the organisers
or the purpose of the passengers during the pradeksir deliberations of the
legislative measures. In addition, the Immigratepartment distributed manipulative
and counterfactual documentation amongst Parliaamiant (Chapter Six § 6.6), which
amongst other things depicted asylum seekeftfoasm shoppers’who bypassed other
safe countries while selecting Australia as thestohation of choice. These
Departmental constructions were liberally citedooliticians during the debates.
During the debate Howard’s Immigration Minister IRhRuddock used manipulative
depictions of asylum seekers as economic migrahksting Australia for its perceived
generous healthcare provisions. He appeared t& sgda‘derision’ about maritime
asylum seekers when he manipulatively suggesteaviiéability of a popular brand of
hair shampoo and good health and dental care wag#son that asylum seekers made
their way to Australia.

Australia’s longest-serving Immigration MinisterilfinRuddock does not believe
anyone should be allowed entry into Australia teksasylum, regardless of them
attempting to do so by air or by sea. He clarifigid position to prevent anyone from
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entering for this purpose — which he calteallodge claims”— during the post-research
interview. During the interview, Mr Ruddock alsonfiomed that the purpose of
Immigration Compliance officers at e.g. Indonesaaports is to prevent people from
boarding aircraft if they declare their intentianttavel to Australia to seek asylum
(Chapter Seven § 7.3, Extract 5-6). As Howard’s Igration Minister, Mr Ruddock
was instrumental in the drafting of the legislatammalysed in Chapter Five and Six. In
response to recommendations in the Moore-WiltoongiChapter Six § 6.2), one of
the reports underpinning the Chapter Six bordetegtan measures, Howard
announced a dramatic increase in the number of Ganee officers in at least 18

international departure points.

The Australian State prevents formal air travel antty for those people seeking
asylum in dozens of locations around the worldsTallows from the tasking of
International Compliance officers at all internatbairports where they are stationed.
Consequently, asylum seekers wishing to invoke Witeation under the UN Refugee
Convention are forced to travel by alternative nse&ssentially, Australia forces them
to accessinformal travel” agents. Those known in Australia‘psople smugglersare

known also asinformal travel agents”.

The Parliamentary Labor Party’s ongoing proffenagiof bipartisanship on asylum
seeker policies can be interpreted as a majoriqadifiailure on the part of the ALP
whilst in opposition. All three legislative meassiigcrutinised in this thesis passed were
proposed by Liberal governments, and in each ¢eskdbor opposition declared #s
priori bipartisanship for the measures. In 1980 Labop@sed amendments to the
legislation (see Chapter Three § 3.4.2) which vderfeated, yet bipartisanship was
offered before the debate commenced. Despite ipastisanship, several Labor MP’s
and Senators expressed considerable reservationstak legislation or expressed
outright opposition to the Bill during the debademe arguing serious concerns in
cogent ways from a human rights perspective. I ¢bntext, former Prime Minister
Malcolm Fraser’s repeated calls to return to hisleh@f bipartisanship on asylum
seeker and refugee policy is questionable: thedkample of bipartisanship over boat
arrivals appears to be the agreement to adophthedration Department’s suggestion
to depict boat arrivals with the derogatory termége jumpers”. This is not

“bipartisanship” but an act ofcollusion” between the two major political parties.
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Immigration policy researcher and historian Januggp Argues that bipartisanship on
immigration and multiculturalism ended in 1988 wi{bward’'sOne Australiaspeech
and policy document (see Chapter Four, 8§ 4.2). 3imaild have motivated Labor to
start redefining its own political discourse in gomence with the ALP Party platform,
not just about immigration and multiculturalism lalgo about boat arrivals. It failed to
do so, beholden as it was to also tfeatwuthorised arrivals”in a punitive way,
continuing the bipartisan political framework fisgt in motion in response to the
Vietnamese boat arrivals under Fraser. Howard’paregory frameworks, developed in
1988, returned as a coherent and consistent pafipygoach when he became Prime
Minister in 1996, and the ALP opposition was fouwmahting, having failed to develop
its own oppositional discourse as exemplified ira@tler Five and Six. The bizarre and
clownesquéConvention Waltz”(Chapter Five, 8 5.7) in the House of Represargsti
on June 30, 1999 performed by the Hon Peter Sligpéi_abor’s Immigration
spokesman Con Sciacca expresses this failure,esslddor’'s confusetiring in

multiple directions”during the debate of tH&order Protection Legislation Amendment
Bill 1999 (see Chapter Six, § 6.7).

The phasing out of the White Australia Policy dgrthe Whitlam government and its
replacement by the notion of multiculturalism has successfully concluded.
Following the dramatic 1975 Whitlatdismissal”, multiculturalism was further
embraced by the Fraser government, but ambivalemdgockets of resistance against
the social changes remained. Chapter Four (8 4i&fjybraised this issue, and it can be
argued that John Howard’s positionivig-a-vishuman rights, multiculturalism, Asians
in Australia, and UN Conventions is an expressibiinat ambivalence. Fraser also
resurrected the Immigration Department followingitm’s decision to close it, but
he did not engage in significant structural andural reforms of the Department.
Fraser’'s Immigration Minister Macphee’s introdudatiof individual asylum claims
assessment (Macphee, 1982) by means of the Detdramrof Refugee Status (DORS)
committee was a welcome development, but the Inmatigr Department remained in
charge of this process. Its conflict of intereshated: on the one hand they wéte
offended border guardsih relation to the landing dtinauthorised arrivals” while on
the other hand they were charged with the impleat&mt of Australia’s most
frequently activated human rights instrument, tiNe Refugee Convention. The 1996
introduction of theéSealed Envelopes B{lChapter Five) is further evidence that the

Immigration Department demanded, and received ftemilinisters, authority to
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increase its sole discretionary — and autocratme-in the fate of asylum seekers
arriving by boat, not checked by any outside ageReyhaps this is the most disastrous
structural failing in Australia’s treatment of asgl seekers.

8.2. The Research Questions

The four research questions as discussed in Ch@pewere formulated shortly
following the commencement of the research. Agélsearch progressed, they appeared
to become more and more inappropriate, or perhagpsazed to be inadequately
formulated. It seemed that they were the wrong tiues that were inappropriate in

view of the material presented. This seductive gss®f self-doubt on the part of the
researcher was in itself a finding: overall, theliBmentary debate did not concern

itself with the issues posed in the research questiThey might have been formulated
as“The Ignorant’s Questioner’s Questionshut this did not detract from their validity.
The questions were reprinted and addressed ahthefeChapters Three, Five and Six.

The responses from those chapters are incorparatbd conclusions below.

1. How did politicians inform themselves of the intational phenomenon of
‘people smuggling’ and what knowledge did they hakthe nature of ‘people

smuggling’?

During the 1980 debates (see Chapter Three), mtextiwhen Malcolm Fraser’'s
Immigration Minister lan Macphee delivered the Set&eading speech, no
independent or objective knowledge of any ‘peopteggling’ or ‘trafficking’
phenomenon was presented to the Parliament. spleisch Macphee referred‘fve
huge vessels™one of which had ever arrived in Australia, betpresented no
evidence that they were indetafficking ventures”. His speech closely reflected
material from the 1979 Cabinet submissions whiah fr@posedlegislation against
unauthorised arrivals? Macphee described the venturesraskets” and the
organisers agacketeers” while passengers were described as victiithsgal
immigrants”, “lawbreakers”, “subjects of clandestine entryéind“queue jumpers’
During the 1980 debate one MP referred to unrelatigdant smuggling ventures in the
USA. Media reportage or published investigationtheffive huge vesselstid not
receive a mention by anyone during the debateedstMacphee and others used a

variety of manipulative rhetorical devices suctieadreme case formulations”
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“persuasive scare tacticsand repeated usage‘ofctim-criminal pairings” to push the
case for the legislation. Macphee manipulativeborestructed the nature of the
ventures described as ttive huge vesselsin order to justify the legislation. His

claims were counterfactual.

During the 1999 debate of amendments toSkaled Envelopes B{{Chapter Five)
politicians presented no factual evidence in retato the'Olympic Games arrivals”
which they claimed were smuggling ventures. No reggiopom Australian Federal
Police, Customs or border agencies were tabledetails about any prosecution of the
purported ‘smugglers’ were discussed. Parliameatarclaimed “notorious criminal
organisations” such as the Chinese Snakeheadscaenected to the arrivals,
politicians resorted to rhetorical devices sucheatreme case formulationsand
“persuasive scare tacticsto describe the arrivals, while the passengerg wescribed

as victims in“victim-criminal pairings”.

During the debate of tHgorder Protection Legislation Amendment Bill 19@hapter
Six) some government MP’s and Senators appeareavi® some knowledge of
trafficking between China and the USA. However,itifermation they presented may
have been from media reports, and they providecbnfirmation that the extreme
examples presented were in any way related toeitent‘Olympic Games arrivals’
Details of Government investigations into theseortgal ‘migrant smuggling ventures
from China was kept secret. Politicians used exampf trafficking, but these were
presented within rhetorical devices sucl@suasive scare tacticsand“extreme

case formulations”

2. When considering the legislation, did politiciammsider that ‘people
smugglers’ generally bring asylum seekers into Aalist as a UN Refugee

Convention signatory?

The 1980 debate of Fraser’'s measures to crimintisse depicted dgraffickers”

takes place in the shadow of thew asylum seeker rhetoriwhere those Vietnamese
who initiated not just their own exit but also thairival in Australia were depicted by
the Immigration Department, the Fraser governmedtthe ALP opposition dgjueue
jumpers”. This dominant rhetoric, also adopted by the metii@ated the context where
during the Bill's debate they were depictedidisgal immigrants”, “lawbreakers” and
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“subjects of clandestine entryThis debate must therefore also be regardecded#sh
attempt by Australia’s political elites to depistlf-organising” asylum seekers
arriving “uninvited” at Australia’s maritime borderline &spportune” refugees, who

were engaging in dfllegal” act.

The Sealed Envelopes Bdimendments pertaining to ‘people smuggling’ sesiten
were debated within an extraordinary brief timeslotJune 30, 1999. During the three
years preceding this, asylum had been depictéflegal entrants” and“unlawful
arrivals” by Labor as well as Liberal-National MP’s and Sers only Greens and
Democrats had described thenfasylum seekers’and“refugees”. During the
amendments debate, the passengers were primapilgtei in“victim-criminal”

pairings by all politicians.

During the 1999 Border Protection Bill debate obfypor’'s Warren Snowdon MP
considered that the legislation should considetrttimpassengeffor their own
legitimate purposesimay seek arrivdias refugees”’and that some may séiheir own
vessels’ The Australian Democrats, while supporting thggdkation, raised general

refugee protection issues but maintaifsdtim-criminal” pairings.

3. Did politicians consider that lesser criminal lig@s may exist for boat crew as

opposed to organisers during the debate?

The passage through Parliament of Fraser’s lemslatcluded debate of ALP
opposition amendments that expressed concerns atsbip’s crewinnocently doing

their job”. These amendments however were defeated.

Both debates of 1999 analysed in Chapter Five anceBain silent about
differentiation of criminal sanctions for organisexrs opposed to crew and skippers.
This can be viewed as an expression oftliecourse of secrecyabout thedlympic
Games arrivaldrom China and the lack of openness around thesitnyation of the

vessels’ arrival reasons.

4. Were the passengers negatively depicted by asswclacause they had arrived
using smugglers, and did Article 31 of the RefuGeavention play a role in

legislative considerations?
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During the 1980 Fraser government debate passewgeesnegatively depicted by
association. They were described as victimwiictim-criminal pairings”, they were
called“illegal immigrants”, “lawbreakers”, “subjects of clandestine entryénd
“queue jumpers” One Member of Parliament delivered a succintioere of the
legislation, citing the full text of Article 31 @he Convention, but his contribution

received no response and played no part in thademasions of the legislation.

During the brief debate of tt&gealed Envelopes Baimendments in 1999 asylum
seekers using travel brokers were frequently de@iats‘victims” . Politicians of all
persuasions often usédctim-criminal pairings”. In addition to usingvictim-

criminal pairings”, one government Senator also depicted thefe@somic”

migrants wishing to improve theisocial situation”, while depicting the travel brokers
as“unscrupulous people ... benefiting frorttie asylum seekers. During the Second
Reading speech and opposition reply in the Hous®epfresentatives, the Refugee
Convention including Article 31 was cited by botliPM. However, these citations
formed part of rhetoricéhational self-glorification” constructions. These MP’s sought
“legitimation” of extreme claims and of the criminal sanctiorgppsed in the

amendments.

During the debate of tHgorder Protection Legislation Amendment Bilylum seekers
were depicted d®conomic migrants; “illegal immigrants” and“queue jumpers’
Documentation distributed by the Immigration Depaant during the debate which
attempted to justify the introduction of Tempor&mptection Visa’s depicted them as
“forum shoppers”’undermining UNHCR resettlement programs and'weld

community’s’resettlement initiatives.

8.3. Research Questions Conclusions

The research undertaken in this thesis does neid@a@onvincing evidence that
Australian politicians, in presenting the legislatmeasures responding‘toafficking”
or “people smuggling; engaged the Criminal Code to fight what was deplias
“transnational criminal smuggling’of migrants. No Parliamentary investigations or
Inquiries into the nature of ‘people smuggling’ kqaace; no expert evidence about

‘people smuggling’ was presented. The measureseimgited during the Fraser
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government reconstructed the Viethamese paid pessaip“trafficking ventures” for
political purposes. No inquiry took place into ttige huge vesselsthat had never
arrived in Australia; while they had sailed almtvgb years prior to the introduction of
the legislation, no accurate account of their psepoheir organisational details or the
outcome for the passengers was tabled in ParliarRantual presentations were
replaced entirely by rhetorical devices in ordecaavince the Parliament and the
people that the laws were needed. The measuresnmepled by the Howard in 1999
were equally devoid of expert evidence, parliamgnitaquiry, or factual information
about the'undetected Chinese vesselgiat had intruded into the country without being
intercepted. Howard, even more so than Fraseryeasw factual information about
the vessels was available to the Parliament; Heoe dnetorical deviceSextreme case
formulations” and“persuasive scare tacticsieplaced factualities in order to convince

the Parliament and the people that the laws wezdetfor national security reasons”

Most politicians who considered that the passengbrsused ‘people smugglers’ were
or might be refugees used this in manipulative wiaysstify the legislation. During the
1980 Fraser debates, the passengers were depscibegal immigrants”,
“lawbreakers”, “subjects of clandestine entryeind“queue jumpers’ During the 1999
debates all politicians usédctim-criminal pairings” to justify the legislation, while
only Greens and Democrats used disfugee” and“asylum seeker”abels. However,
the second research question considered the redhipbetween the passengers as
potential refugee claimants and the formulatiotheflegislation. Such consideration
played no part in the debate of the legislationthvthie exception of Mr Warren
Snowdon MP, all politicians failed to consider tiwion that travel brokers who
transport asylum seekers or refugees may be domething entirely different than
those who import unauthorised migrants. Especaaliyng the 1999 legislative debates,
triggered by thé®lympic Games arrivaJavhich reportedly sailed in courtesy of the
Chinese Snakeheads, this should be interpretedadsir@ of the debate or a deliberate
avoidance by the opposition to carefully considher lHoward government legislation. It
was one thing for the government to keep the isbigelen under a national secrecy
cloak; it was another for the Labor opposition ¢oept this without a single question.

Neither the Fraser nor the Howard government latyesi incorporated criminal
liability differentiation of owners/organisers diet maritime ventures as opposed to
skippers and crew. However, during the Fraser gowent debates this issue was raised
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by the Labor opposition in the debate and refleatesmendments. In itself, the absence
of such deliberations during the 1999 debates doestrongly point to something of
significance. Taken together with the informati@mtrol of the nature of the 1999
smuggling ventures by Howard and the lack of debtegislative detail, the absence
may suggest that the proposals did not respongketople smuggling’ as a

“transnational crime” but to something else. All passengers of all nmaetventures

had been portrayed to saturation levels in Moor&eNs report asillegal arrivals” ;

the legislation was introduced to the ParliamenthigyHon Philip Ruddock, the

“activist Immigration Minister” who held the view, as confirmed by him during the
research interview, that nobody should be alloveeeinter Australia, neither by air nor

by sea, to seek asylum, or — in his wordkédge claims”.

During the 1980 debate of Fraser’s legislatiagainst unauthorised arrivals,’ Labor’s
Member for Hughes, the Hon Leslie “Les” Roystonrkdn AM, stood out like a
lonely human rights sentinel at the gatehouse@btirder. Regardless of all
exhortations by the Fraser government and ALP apposMembers and Senators that
the legislation was ndtargeting” asylum seekers or refugees but only the skippets a
crew, he had not overlooked the title of the legish — thdmmigration (Unauthorised
Arrivals) Bill 198Q The 1980 legislation was targeting unauthorige@als, and it
encapsulated the fury of the Immigration Departnagainst théhow dare they come
here” asylum seekers, a fury which had first been tabtderaser’'s June 1979 Cabinet
meeting. Mr Johnston cited the entire text of Aeti81 of the Refugee Convention; he
asserted that if peopteeed to leave countriesthere is a role for the Red Cross and for
UNHCR in assisting them. He told his fellow Membef$he House that the High
Commissioner for Refugees has responsibilitiessisasuch people. Around Les
Johnston, the name-calling continued, at bestetorical“victim-criminal pairings”,

at worst by calling the Vietname&#egal immigrants”, “lawbreakers”, “subjects of
clandestine entry’'and“queue jumpers” The Fraser government had not only set the
trend for hostile measures to deal with theeue jumpers; but it had also exposed
that the legislation was not abdpeople smugglers’but aboutunauthorised

arrivals”, and that in order to get the measures approveldebarliament,
Government Ministers were prepared to manipulativetonstruct the journeys of
asylum seekers dgafficking ventures”. Indeed, théapocalyptic” prospect of vessels

with 3,000 passengers landing in Darwin was sotmghish, that, even while the boats
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had never arrived, Fraser and his Immigration Manswere prepared to manipulate

the Parliament and the Australian people beforaigo®ming election.

The 1999 boats from China were not just an apotialyipreat; they had already arrived.
They had done so without prior detection, arriviagoutside the ‘normal’ landing
areas in Australia’s north-west. Therder panicmay have been palpable, but for
Howard it was a fine opportunity to assert his gxatip, implement hisational

security emergency narrativand show the country that he was in control oftibelers.
Max Moore-Wilton of PM&C implemented the strateghowing“to saturation levels”
that all uninvited boats were not welcome, thlaty were all illegal” and that the
government was taking action. His Immigration Miars philosophy was in complete
alignment: Ruddock firmly believed that nobody segko“lodge claims” should be
allowed to enter Australia, and the Immigration Bement did not voice any protests —
their“archetypal border guard identitydemanded that they regarded all
“unauthorised arrivals” as offenders to their primary professional rollee Vessels
were“illegal” , so the passengers, all of them who had arrivedgithe 1990’s, were

“illegals” .

During the debate of theealed Envelopes Bdimendments, Senator Kaye Patterson
was happy to call the passeng&sonomic” migrants and as people wishing to
improve their‘social situation”, taking care to not call thefnefugees”, liberally
resorting td‘'victim-criminal pairings” and“extremised labels’ The amendments were
a message ttthe whole world”, that“that is not on”. In the House of Representatives,
the references to the UN Refugee Convention addttole 31 sounded like a shrill
cacophony of compliance without insight into ciiseeor understanding of what the
Convention really said. Here too, rhetoric seenadiave replaced fact-based analysis
and inquiry. Labor was content to comply withoutusioy, without oppositional rigour

and without qualm or question.

TheBorder Protection Legislatiodebate exemplified the government onslaught on
“uninvited” maritime asylum seekers with a push for new latmetiepict them
negatively — by the Immigration Department, thareriMinister’'s Department and
Immigration Minister Ruddock. Absent from the debatere fact-based evidence,
oppositional discourse, respectful regard for asyheekers organising themselves to
seek entry and safety, and any modicum of moderaidho can forget Christopher
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Pyne MP, who talked abotltondage”, “prostitution” and“drug smuggling”, alerting
the House tdnarcotics, kidnapping, fraud, vice, extortion, daact killing, slave
trading”, and thé'hundreds of new brothelsthat had opened in Sydney? Gone were
the considerations, the references to those negdatgction, and gone too were the
references to Article 31 of the Convention. Withanger, without outrage, another
Sentinel stood up in the middle of this rhetorizatricane. Senator Barney Coonan
stood up to mention the Salem witch-hunts, askimdd little bit of evidence, a little

bit of balance” He didn't get it. Extremist politics had arrivedCanberra.



page 195

9. Four Appendices

This section contains four Appendices. Appendix Eeferred to in Chapter Two (8 2.2)
is a Table containing labels and terms commonlyg uséustralian maritime asylum
seeker discourse. Appendix 9.2 is a tabularisatfdanguage use in two 1979 Fraser
Cabinet Documents referred to in Chapter Three4g and Appendix 9.3 provides an
overview of the three-year passage journey of #ade®l Envelopes Bill as referred to in
Chapter Five (8 5.3). The fourth Appendix 9.4 ltkts Privacy Questions from the
Participant Interviews as referred to in Chaptere®g§ 7.1).
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Table 9.1. Labels and terms used in
Australian maritime asylum seeker discourse

label or term

example

meaning and evaluation

refugee

“we are refugees, please help
US”

1. A person whose refugee claim has
been assessed and confirmed by
either UNHCR or by a nation’s
authority in a country that has signed
the Refugee Convention

2. A self-declared status by someone
who claims to be a refugee

asylum seeker

“A new boat with asylum
seekers has arrived near
Ashmore Reef”

Someone who seeks shelter in a country
from ‘persecution’ under UN Convention
terms

migrant,
immigrant

“These immigrants just want to
come to Australia using leaky
boats”

Example shows incorrect usage of term
‘immigrant’ — an immigrant seeks
approved entry into a new country for
permanent settlement, but not under
Refugee Convention terms.

illegal immigrant

“...this sort of situation can lead
to rackets involving the
clandestine importation of
illegal immigrants flouting the
laws of the country of entry.”

Example from immigration minister lan
Macphee (House Hansard, 1980c, p.
2517). A frequently used misnomer,
either with intended vilification or in an
absence of knowledge of UN
Convention’s agreements. Macphee
couples “illegal” with “immigrants” (i.e. not
refugees), “clandestine”, “importation”

and “flouting” to make his case.

unlawful entrant

“No matter what, they are
unlawful entrants”

Term is correct for the legal status of
those arriving without prior entry
agreement, but for those arriving to seek
asylum the term is often used in
intentionally punitive ways

“there are too many non-

Someone without Australian citizenship.
Term includes permanent migrants who
have not naturalised. Example seeks to

non-citizen citizens trying to sneak into the . .
country” suggest des_lre to clandestlnely settle, a
false allegation often used in talk about
maritime asylum seekers
[a welcome] is generally not
extended to those who are Example is from a Perth, Murdoch
illeaal alien called "Asylum Seekers" or University conference welcome speech
9 another term often used is (Ang, 1995). Not in frequent use
"lllegal Aliens" or even more anymore. Indeed an “alienating” label.
objectifying "Boat People".
Frequently used by Philip Ruddock MP,
u the term is a legally accurate label, but in
These people really are .
unlawful non- " talk about asylum claimants the term
L unlawful non-citizens and 2 :
citizen suggests criminal status in subtle ways

forum-shoppers”

and seeks to eliminate the notion of rights
of illegal entry to seek asylum

unauthorised
arrival

Term in use by immigration officials for those arriving without prior entry
agreement or visa (see also introductory chapter)

boat people,
Boat People

[a welcome] is generally not
extended to those who are
called "Asylum Seekers" or
another term often used is
"lllegal Aliens" or even more
objectifying "Boat People".

Term first used following the Viethamese
arrivals from 1976 under the Fraser govt.
Term seemed to develop as a ‘fixed label’
for a while, with the use of capitals in the
term (see Ang, 1995). A connotation of
derogatory use and objectification lingers
in some writings
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Table 9.1. Labels and terms used in
Australian maritime asylum seeker discourse

label or term

example

meaning and evaluation

refugee boat

At times used during Fraser government parliamentary debates. Term
seems to presume refugee status, but its use pre-dates Fraser’s 1982 laws
formulating individual refugee status determination system, giving more
credence and validity to its use. Usage is now highly unusual.

queue jumper

“They've also been called
"queue jumpers", even though
immigration queues don't exist
in some of the places from
which they came”

Example from Norm Aisbett at Perth
“boat people symposium” (see MUCRCC,
1995). Intentional vilification label, still
widely used (See History chapter). The
2010 conclusion by a refugee agency is
that, if a worldwide refugee queue exists,
it is 135 years long (ASRC, 2010).

illegal asylum
boat

“Another illegal asylum boat
has been caught off Ashmore
Reef”

This radio news report combines the term
“illegal” and the word “caught” to reinforce
the nasty suggestive message of
criminality.

illegal refugees

“...when introducing legislation
such as this to control the flow
of illegal refugees and the
activities of those who seek to
profit from human misery.”

Example is from Senator Don Grimes
during 1980 Parliamentary debates
(Senate Hansard, 1980b, p. 440). Term is
incorrect usage — there is no such thing
as an illegal refugee.

people smuggler

An agent, organiser or travel broker who brings people illicitly or
clandestinely through one or more countries to a destination country’s
border or across that border. Entry across the border into destination
country is without prior agreement — but not necessarily clandestinely.

The act of carrying goods or people across one or more national borders

smuggling until the destination country has been reached, either without prior
agreement, or clandestinely and secretively.
1999 Example from Con Sciacca, ALP
spokesman for immigration (House
Hansard, 1999e, p. 7993). Term widely
“Over the past 18 months us_ed to also denote ‘people smuggling’
Australia has increasingly been prior to Palermo Cor)ventlon (United
seen as a soft target to gangs Nations, 2001‘a), Wh'c.h s,eparates
raffcker, of people traffickers in a ‘rahoking. the oten coerced. ict and
trafficking number of countries. Overall in 9, '

1997-98 some 157 illegal
immigrants arrived by sea on
our shores.”

clandestine movement across borders of
forced labour, incl. women and children.
Many post-2001 examples exist where
politicians prefer an incorrect usage of
this term as a rhetorical device to
increase severity of criminal intent when
they really mean ‘people smuggling’.
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Table 9.2. Language use in two 1979 Fraser Cabioetiments
June
January 23 papers (37 pages) June 7 papers (9 pages) proportional
increase
FIVE TIMES TWO TIMES
profiteering (for St08.32
rofit) pl, p2, Sub p7, Sub pl0, Sub pl9 pl, p2 .(166.4%
P increase)
EIGHT TIMES
rafficking p2, p2, Sub p2, Sub p4, Sub p4, Sub NONE 8100
p7, Sub p7, Sub p7
TWENTY-SEVEN TIMES TWENTY-THREE TIMES
unauthorised pl, pl, p2, Sub p3, Sub p3, Sub p4, pO, p0, p0, p1, p1, p1, p1,
(without Sub p4, Sub p5, Sub p6, Sub p6, Sub | pl, pl, p2, p3, p3, p3, p4, 27 to 95.68
authority p7, Sub p7, Sub p8, Sub p8, Sub p9, p5, p5, p6, p6, p7, p7, p7, . (354%
rohibitea) Sub p9, Sub p9, Sub p14, Sub p16, p7, p7 increase)
P Sub p21, Sub p22, Sub p26, Sub
p26, Sub p26, Sub p27, Sub p27,
Sub p28
ONCE TWO TIMES
1to 8.32
o Refugee Sub p17 p3, pa (832%
increase)
refugee boats, SIX TIMES
refugee vessels, NONE 0to 24.96
boat people p3, p3, p4, p4, p4, p6
Table 2. Language use in two 1979 Fraser Cabiratubnents
Note about thetable: Table 1 compares the frequency of use of five wéiterms in Cabinet
documentation of January 23 (37 pages) with Callioetiments of June 7 (9 pages). The last column,
labelled“June proportional increase’shows the proportional increase in their usagguieacy if the
June document would also have been 37 pages ithldhgr example, the term ‘unauthorised’ was
used 27 times in January over 37 pages; if the daoement would have been 37 pages in length
(4.16 times as long as the 9 pages), its frequeh2@ usages would have been 23 x 4.16 = 95.68
times: the term would have been used almost 96stime
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Table 9.3. The three-year passage journey of a
Migration Legislation Amendment Bill

date name of Bill and actions source
Introduction, see
20Jun (Senate Hansard,

1996

Migration Legislation Amendment Bill (No 2) 1996

1996b, pp. 1934-
1935)

20Jun
1996

Senator Rod Kemp: Urgency Motion for Bill, and D&ba
of Motion

Urgency motion
see (Senate
Hansard, 1996b, p.
1884)

24Jun
1996

Bill referred to Inquiry by Senate Legal and Cotusional
Legislation Committee — SLCLC to report back onel@id

Committee Report
due 27 June, see
(SLCLC, 1996)

27Jun
1996

Senate Debate of Urgency Motion for Bill

Report of SLCL Committee Inquiry tabled

see (Senate
Hansard, 1996c, p.
2351)

see (Senate
Hansard, 1996c, p.
2374)

28Jun
1996

Senate Debate of Urgency Motion for Bill

Senate Debate of Migration Legislation Amendmetit Bi

Urgency Motion
passed with ALP
opposition support,
see (Senate
Hansard, 1996a)
see (Senate
Hansard, 1998b)

29 June 1996 onwards: Parliamentary Winter Recess

3Dec
1998

Migration Legislation Amendment Bill (No 2) 1998

Bill tabled, see
(Senate Hansard,
1998b)

10 December 1998 onwards: Parliamentary SummersRece

30Jun
1999

Migration Legislation Amendment Bill (No 1) 1999

House request for concurring Senate Debate granted

Legidation Passed,
see (House
Hansard, 1999;
Senate Hansard,
1999)

1 July 1998 onwards: Parliamentary Winter Recess

Table 3 - The three-year passage journey of a Migration Legislation Amendment Bill

All Parliamentary dates of presentation and debétide Bill and associated motio

are presented. The Parliamentary Recess perio@slgghcells) show the Bill wa

presented close to or on the last day of Parliaangrsessions on several occasions.
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9.4. Participant Interviews: privacy questions

I nterviews: privacy questions
Thank you very much for allowing me to spend sdme with you for my research.

This is not an interview where we tick lots of lo&ean interview with a “yes or no”
questionnaire.

It's more like an open conversation with you abthet things you have already said
when some legislation passed through both HousBsudiiment.

All I want to do is to discuss what you said theamj ask you for further clarification of
those comments, and then ask some more speciitianeabout the things you said,
relating to my research.

First we need to establish some privacy rules @ar.\Everything we talk about today
can remain anonymous and it can remain entirelyttadfrecord, if you would want that.
So, I'll ask you some questions about that first.

I will ask some of these questions again at theadrodir conversation. That saves you
from being trapped in the answers you give now,iagiles you an opportunity to
change your mind at the end of this interview.

Privacy questions (circle)

yes

1. Do you want your remarks to me today to be cetep} off the record?
(if yes, go to question 4, do not ask question 5) N0

yes
2. Do you want your remarks to me today to remamngmous?

no
3. Do you allow me to mention your remarks todahasng come from yes

someone of your political party?
(skip question 4 no

4. | have a little digital recording device herfel. promise to ask you at the yes
end of the interview whether you want me to delleéerecording, can | switcl
it on now for my own personal use when | study whatdiscuss today? no

—

(do not ask if answer 1 = yes) yes
5. | have a little digital recording device he@an | record our conversation
for my own use so | can make written notes lated, o | can quote from it? | no
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