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Abstract

The impact on juries of pre-recording children’s evidence was invéstigated.
University undergraduate students (IN = 123; 91 females, 32 males) volunteered to
participate in the study as mock jurors. Participants either watched a videotape or
read a transcript of a simulated trial involving a child sexual abuse case. Participants
who watched the videotape saw the child give evidence either by closed circuit
television or by a pre-recording. Participants who read the transcript were advised
the child’s evidence had been given via closed circuit television or had been pre-
recorded. After viewing the videotape or reading the transcript, participants
completed a questionnaire that asked them to rate the credibility of each witness on a
5-point Likert scale and recall trial-related information for each witness. They were
also asked to state a verdict - guilly or not guilty. There were no differences for
ratings of credibility or recall of trial-related information between conditions. There
also were no differences in verdict as a function of the way the child gave evidence,
either by closed circuit television or pre-recorded evidence, or the way the trial was
presented, either watching the videotape or reading the transcript of the trial. There
was a difference for gender for verdicts where males returned not guilty verdicts more
 often than female: but there was no interaction between gender and the way the child
presented evidence, and gender and the way the trial was presented. A number of

explanations for the findings of the study are discussed.
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The Impact on Juries of Pre-Recording Children’s Evidence

Recently, changes have occurred in Western Australian courts to facilitate
child witnesses giving evidence. These are: the use of screens, where the child is in
the courtroom and a screen is placed between the child and the accused so that the
child does not see the accused; the use of closed circuit television, where the child is
removed from the courtroom but gives evidence, on the day of the trial, from another
room and the audio and visual image of the child is transmitted into the courtroom via
video monitors (also known as video link or live link); the admission of videotaped
statements of an initial interview of the child made to a police officer or social worker;
the admission of videotaped evidence-in-chief where the child’s examination-in-chief
is video recorded to be used as part of or for the whole of the child’s evidence-in-
chief in court, and the use of pre-recorded videotaped evidence where all the child’s
evidence, both examination-in-chief and cross examination are pre-recorded before
the trial at a pre-trial hearing and the videotape of the child’s evidence is played in the
place of the child’s live testimony on the day of the trial - the child is not present at

the trial (Dixon, 1993).

Legislative Changes for Child Witnesses’ Evidence - Overseas and Australia

The changes in Western Australian courts for children’s evidence follow or
parallel changes to legislation in other parts of the world for the manner in which
children can give evidence. These countries include the United States of America,
Canada, Scotland, the United Kingdom, and New Zealand, as well as other Australian

states {(Davies & Noon, 1991).



Pre-Recording Evidence
2

Some states in America have specific legislation allowing a child’s videotaped
testimony to be admitted in a trial (Goldstein, 1989), In Canadian trials, videotaped
interviews of children alleging sexual abuse are permitted while calls tc;) further assist
and protect children giving evidence have been made for the introduction of screens
and closed circuit television (Dezwirek-Sas, Wolfe & Gowdey, 1996).

The use of closed circuit television for child witnesses in Scotland was
implemented in the High Court and Sheriffs Courts between 1991 and 1995 (Murray,
1995). Pre-recording of children’s evidence was made available in 1994 (Flin,
Keérney & Murray, 1996).

In the United Kingdom, the Report of the Advisory Group on Video Evidence
chaired by Judge Pigot in 1959 [also known as the Pigot report] recommended that a
child’s testimony be pre-recorded thereby keeping children “away from criminal trials
as much as possibie” (Temkin, 1991, p. 315) and that this would help reduce the
consequences of the effects of long delays before trials (Smith & Wilson, 1991).

While the Pigot report recommended that no child witness should have to
testify in an open court (McEwan, 1990), the Criminal Justice Act of 199] in the
United Kingdom did not follow Pigot’s recommendations, stipulating that whilst
video recordings were admissible, cross examination of witnesses would be conducted
in court with the child present (Sood & Stevenson, 1991). Videotaped interviews of
children’s testimony were admitted as evidence-in-chief under the Act although child
witnesses were still required to attend court for cross examination and the concern
relating to long delays between an accused betng charged and the trial date was still

inherent (Davies, Wilson, Mitchell & Milsom, 1995).
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Closed circuit television was first used in trials in New Zealand in 1989
(Whitney & Cook, 1990). The Evidence Amendment Act and the Summary
Proceedings Amendment Act, both of 1989, were legislated and came into effect on 1
January, 1990 (Pipe & Henaghan, 1996). Changes to the legislation allowed child
witnesses to give evidence in alternative ways such as: using screens or wall
partitions; closed circuit television; and, pre-recorded videotaped evidence. Pre-
recording of evidence followed the recommendations made by the Pigot report where
beth the child’s examination-in-chief and cross examination were pre-recorded on
videotape before the trial and the videotape was then played at the trial in place of the
child’s live testimony - the child not being present in court on the day of the trial
(Pipe, Henaghan, Bidrose & Egerton, 1996).

In Australia, most states such as the Australian Capital Territory, Queensland,
New South Wales, Victoria and Western Australia, have enacted legislation to
provide child witnesses with the use of closed circuit television when giving evidence
in court, Western Australia trialed the use of closed circuit television in a pilot study
conducted in the Perth Children’s Court from 23 June 1989 to | December 1989
(Department for Community Services, 1990). In the pilot study, the child gave
evidence in open court while the accused watched proceedings via closed circuit
television in another room. This manner of presenting the child’s evidence was
unique, as it appeared to negate one of the advantages of closed circuit television -
that the child was able to give evidence outside the intimidating environment of the
courtroom (Davies & Noon, 1991; Davies & Westcott, 1992).

Amendments to the Evidence Act 1906 (WA) and to the Western Australian
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Cniminal Code were made in November 1992 which allowed children to give evidence
via closed circuit television, videotape their evidence, or use a screen (Dixon, 1995).
Due to the amendments, the standard manner for children testifying in court in
Western Australia was by closed circuit television although the child who wished to
testify in open court was permitted to do so if the judge was satisfied the child was
able to present evidence in this way. The amendments also allowed provision for the
child’s videotaped statements made in an interview to, for example, the police or a
social worker to be admitted as part of the child’s evidence. Pre-recording the child’s
evidence-in-chief as we!l 2. the whole of a child’s evidence were also permissible

under the amendments (Dixon, 1993).

Recording of Evidence - Closed Circuit Television

It has been claimed the changes to the manner in which children can give
evidence have been of great benefit to child witnesses in reducing the trauma and
stress associated with testifying in court {Spencer, 1987). While the use of a screen
spares the child seeing the accused in court, closed circuit television spares the child
from having to appear in open court (Westcott & Davies, 1993). Furthermore, the
child is not in direct, physical contact of the accused and is shielded from having to
testify in front of strangers such as the jury and the public, if present at the trial. Child
witnesses can give evidence away from what may be an intimidating environment of
the courtroom and thcy.do not have to contend with the unfamiliar faces of the jury
and the public who may be attending the trial, but the child is still present at court on

the day of the trial (Cashiivore & Cahill, 1990) which is seen by some as “enhancing
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the credibility of the child in tlie eyes of the jury” (Szwarc, 1991, p. 136).

Closed circuit television thus helps to alleviate the two main concerns children
have of giving evidence in a trial - first, the fear of the courtroom itself, and second
seeing the accused (Cashmore, 1990). Research evaluating the use of closed circuit
television in presenting chiidren’s testimony concluded anxiety and stress levels in
child witnesses were reduced while the quality of their evidence was enhanced
because they did not have to confront the accused nor did they have to testify in the
courtroom which was formal and intimidating (Davies & Noon, 1991; Cashmore,
1992).

Although the child appears on a video monitor when giving evidence via
closed circuit television, there has been cause for concern that removal of the child
from the courtroom leads to a presumption of the accused’s guilt or that the jury are
less likely to convict because they cannot see or hear the child witness’s testimony in
court (Re, 1983; Stevenson & Sood, 1990). On the other hand, it is postulated that a
witness may be accorded greater credibility because the witness appears on a video
monitor - often referred to as status conferral (Boster, Miiler & Fontes, 1978).
According to Cashmore and Cahill (1991) “the medium bestows prestige and
authority to those who appear on it” (p. 59).

Conversely, appearing on a video monitor may reduce the impact of a child’s
testimony (Davies, 1991; Davies & Westcott, 1992). The medium of a video monitor
may induce a sense of unreality where jurors potentially treat those appearing on the
monitor differently to witnesses who appear live (Doret, 1974, Farmer, Cundick,

Williams, Howell Lec & Rooker, 1976, Rayner, 1989; Spencer & Flin, 1990,
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Whitney & Cook, 1990).

Closed Circnit Television - Past Research

Ross, Hopkins, Hanson, Lindsay, Hazen and Eslinger, (1994) studied the
impact on conviction rates in a simulated child sexual abuse trial where the child gave
evidence live in court, using a protective shield or via closed circuit television. In
their study, 300 students were randomly assigned to one of the three conditions. In
each condition, participants viewed a videotape of a simulated trial where, in the first
condition, the child testified in open court [open court condition]; in the second
condition, the child gave evidence in court with a screen placed between her and the
accused [shield condition] and thirdly, the child pave evidence via closed circuit
television [video condition]. For each condition, the videotaped simulated trial was a
two-hour long child sexual assault case. The transcript was the same for all
conditions and the only thing that differed between conditions was the way the child
presented evidence,

Following the “trial”, participants were asked to give a verdict and rate the
credibility of the child and the defendant on a number of characteristics on a 7-point
Likert scale. Ross et al. report in the results “the modality of the child’s testimony
had no impact on the subsequent outcome of the trial” (1994, p. 558), although there
was a significant eflect for gender across verdict in that more females convicted the
defendant than did the males. There were no differences across conditions for the
rating of credibility for the defendant or the child,

An Australian siudy also investigated the effects of modality of child
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witness’s evidence on trial outcome, credibility ratings and recall of trial-related
information (Jonas, 1994). In this particular study, 41 participants watched a mock
live trial with two conditions - either the child witness gave evidence in court or the
child’s evidence was presented via closed circuit television, The trial transcript, which
was fictitious, was based on a schoolgirl’s allegation of sexual assault by a male
teacher. The transcript was the same in both conditions and only differed in the way
the child witness presented evidence either in court or via closed circuit television,

After viewing the trial, participants were asked to complete a response sheet
that included: stating a verdict, recalling evidence from each of the witnesses and
rating the credibility of the child and other witnesses on a 5-point Likert scale,
Meither individual verdicts taken pre-deliberation or group verdicts taken post-
deliberation showed any difTerences across mode of presentation nor were there any
differences in verdict for gender.

Results revealed no differences for recall of trial-related information for the
witnesses, neither were credibility ratings for the child and other witnesses different.
The researcher concluded the mode of presentation of the child’s evidence did not
impact on jurors’ assessment of the child’s evidence nor on their verdict.

Children’s evidence vicwed on a television monitor may be treated differently
“because of its novelty and singularity” (Cashmore & Cahill, 1991, p. 59) in that the
evidence is presented on a television monitor whereas all other witnesses’ evidence is
presented in person.  The elfect of using videotechnology in court can be powerful
(Naylor, 1989a) and althouth studies suggest jurors ability 10 recall trial-related

information would not be influenced by videotaped testimony (McCrystal, 1992),
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the use of closed circuit television for presenting evidence for child witnesses where
other witnesses appear live in court may cause imbalance to jurors weighting of
evidence presented by the prosecution and the defence (Visher, 1987).

Suppurt for the concern that the noveity aspect of evidence presented on the
television monitor is found in the findings of von Restorff (cited Koffka, 1935) and
Tulving (1969).

In studies conducted by von Restorff, when a vivid, contrasting item was
placed in a list of words, recall was higher for the vivid item than other items on the
list. Similar research was conducted by Tulving (1969) who presented participanis
with lists of common words. When the words or items on the list were similar,
words at the beginning and end were recalled better than words in the middle of the
lists. Participants were then told that some lists would contain the name of a famous
person. When lists were presented to participants that contained a name of a famous
person participants were told they must remember this name. No matter where on the
list the name of the famous person occurred, participants successtully recalled these

items to the detriment of words before and alter the “high priority” word.
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Recording of Evidence - Pre-Recorded Videotaped Evidence

One concern that the giving of evidence via closed circuit television does not
address is the long delays between reporting the offence and the trial, When a child
gives evidence via closed circuit television, the child is still required to attend court on
the day of the trial. In Western Australia, the average delay for reporting of offence
to trial is 13.5 months for child witnesses attending Supreme Court - the minimum
delay being eight months and the lengthiest delay 21 months. In the District Court,
child witnesses experience average delays of 15 months while the shortest delay is
nine months and 27 months for the longest delay beiween reporting of offence and
trial (Ministry of Justice, 1995).

Pre-recording the child’s evidence obviates the need for a child to appear in
court, While the child’s pre-recorded evidence also appears on a video monitor
during a trial, the two major differences between closed circuit television and pre-
recorded videotaped evidence are the timing of when evidence is taken and the
absence of any interaction between the child and the lawyers on the day of the trial
when evidence has been pre-recorded. In closed circuit television, a
contemporaneous account of evidence is given while in pre-recorded videotaped
evidence, the evidence has been pre-recorded at an earlier date (Cashmore, 1990},

The obvious advantage of pre-recording children’s evidence is that this
evidence can bc recorded as close in time to the alleged incident s possible. Because
it has been taken closer in time to the event in question and not many months or even
years later this evidence is more likely to be reliable (Cashmore, 1990). The pre-

recorded videolape captures “the earliest and most spontaneous account from the
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child of the events in question” (Davies, 1988, p. 21); because the evidence is taken
closer in time to the evenl, the recollection is stifl fresh in the mind of the witness
(Byrne, 1988, Warner, 1991) and may “represent some of the witness’s best and most
reliable evidence” (Naylor, 1989b, p. 92). The value of the evidence is likely to be
increased when taken as soon as possible after the event {Tilmouth, 1994) and the
recall of events is likely to be more vivid, include more detail and be more accurate
when taken in this manner (Hill & Hill, 1987, Thomson, 1989; Spencer & Flin, 1990;
Warren & Lane, 1995).

When evidence is pre-recorded, the number of interviews a child may have to
undergo to recount the events of the ordeal to different parties is reduced. The
various investigators involved in the investigation of the alleged offence can acquaint
themselves with the facts by viewing the videotaped recording rather than re-
interviewing the child. This elimination of multiple interviews is an important
consideration because studies have shown multiple interviews may contaminate
evidence as “repeated testing could alter a person’s memory for an event” (Martin &
Thomson, 1994, p. 120). Several researchers (Loftus, Miller & Burns, 1978,
McCloskey & Zaragoza, 1985) have shown that subsequent interviews which contain
misleading information distorts witnesses’ recall of the original event.

Thus, pre-recording a child witness’s testimony as soon as possible minimises
the possibility that subsequent information contaminates the child’s recall. This aspect
is important as children’s memory are more susceptibie to delay and contamination
than adults (Zaragoza, 1987).

A firther non-legal advantage of pre-recording a child’s testimony soon after
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the event is that therapeutic intervention can occur sooner without the concern that

the child’s evidence may be contaminated by the therapy.

Potential Consequences of Pre-Recorded Videotaped Evidence

Pre-recorded videotaped evidence raises two issues pertaining to the
courtroom and the knowledge of evidence that have not been raised in other forms of
presentation of testimony of children. The first issue pertaining to the courtroom is
the psychological dynamics of the setting, that is, the social situation of pre-recorded
videotaped evidence compared to other forms of giving evidence. When a child is in
court giving a contemporaneous account of evidence, there is interaction with the
lawyers and the trial judge and the jury are an active part of the process of
examination. With the use of pre-recorded videotaped evidence, “the trial process
itself will be altered as will the relationships between and among lawyers, parties,
witnesses, and judge” (Brakel, 1975, p. 957). When all the child’s examination has
been pre-recorded, there is no interaction with the lawyers or the trial judge and the
jury remains a passive observer throughout the hearing of the child’s pre-recorded
evidence. Pre-recorded videotaped evidence changes the complex workings of a trial
that exist when the child’s evidence is given live (Doret, 1974). The essence of such
interaction may lead to the child’s evidence being regarded as less salient.

The second issue pertains to the knowledge that the evidence has been taken
at an earlier date. Jurors may perceive evidence obtained earlier as more credible than
evidence obtained much later, They may then accord greater weight to the pre-

recorded evidence in comparison to the weight accorded testimony from other
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witnesses given in court much later in time. Thus, simply knowledge that the child’s
evidence has been pre-recorded at an earlier date may impact on jurors and the
decisions they make.

To summarise the differences between pre-recorded evidence and closed
circuit television: the evidence has been pre-recorded on the one hand whereas a
contemporaneous account of the evidence is given in closed circuit television;
although both forms of giving evidence are presented via video monitors and all other
witnesses testify live in court, the child is not present on the day of the trial when
evidence has been pre-recorded. For evidence that is given via closed circuit
television, the child is at court on the day of the trial; there is knowledge that the pre-
recorded evidence has been taken at an earlier date where the child giving evidence
via closed circuit television may have had to wait several months before coming to
court; and there i1s no social interaction between the lawyers and the child witness
when evidence is presented as a pre-recorded videotape. Interaction between lawyers

and child witness occurs when evidence is presented via closed circuit television.

Pre-Recorded Videotaped Evidence - Past Research
In 1973 in the United States, two groups of jurors were asked their responses
after viewing civil trials that contained evidence that had been pre-recorded (Bermant,
Chappell, Crockett, Jacoubovitch & McGuire, 1975). The pre-recorded evidence was
known as pre-recorded videotape trial presentation where substantial parts, if not ali,
of witnesses’ testimony had been pre-recorded before the trial. In the first group, the

jury viewed avideotape of acivil litigation case, Liggons v. Hanisko, the first pre-
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recorded videotaped trial to be held in California (September, 1973). The case
involved a motor vehicle accident where a two-car collision had occurred at an
intersection controlled by traffic lights. The main point of contention in the case
centred around which driver had gone through the intersection against an amber or
red light.

The instructions given to the jurors were that all witnesses had testified but
their evidence had been pre-recorded therefore at the trial, there were no live
witnesses testifying (Bermant et al., 1975). Jurors were asked a range of questions
and several felt troubled by the “impersonal quality of the televised presentation”
(Bermant et al,, 1975, p. 986); some of the jurors felt that they needed “the human
factor” and that watching the videotape of the evidence precluded this aspect.

The second group of jurors viewed cases of land appropriation
(condemnation) that had been presented as pre-recorded videotaped trials in Erie
County Ohio during November and December of 1973. Reactions to the technology
of video recording was favourably received. When asked if they would choose to
have a pre-recorded videotaped trial for a civil case, 76% of the Ohio jurors answered
affirmatively. In a criminal trial, 43% of the Ohio jurors would choose videotaping,
the remaining jurors choosing live trials suggesting live testimony would have greater
influence on members of the jury. Of the California jurors asked about using pre-
recorded videotaped trial for criminal tials, opposition was nearly unanimous. They
believed that when the freedom and livelihood of a defendant was at stake, the trial
should be conducted with live witnesses giving testimony in the courtroom in front of

judge and jury.
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Bermant and Jacoubovitch (1975) concluded from the two surveys that most
jurors thought videotaped trials were acceptable though cautious about using pre-
recorded videotaped trials for criminal cases. Further studies were conducted to
determine the effects of videotaped trial materials on the decision making and
information processing of jurors (Miller, Bender, Boster, Florence, Fontes, Hocking
& Nicholsen, 1975). In one study the question was posed whether the way in which
testimony was presented, either live or by videotape, significantly influenced the
responses of jurors. To determine any difference, Miller et al. re-enacted a trial
involving a motor vehicle injury case. Fifty two jurors viewed the live trial and a
month later, 45 jurors viewed the videotaped trial.  All jurors completed a
questionnaire which asked for verdict, credibility ratings of the plaintiff's and
defence’s attorney, retention of trial-related informatton and interest and motivation in
jury duty.

Results revealed no difference in the way testimony was presented in the
attribution of negligence. There was no difference in the credibility ratings for the
attorneys nor was there any difference for retention of trial-related information and
jurors in both the live and videotape conditions were attentive to the task at hand.

Previous studies had focussed on all the witnesses’ evidence being presented
as a pre-recorded videotaped trial. Miller and Fontes (1979) extended these studies
to include trials where only certain witnesses’ evidence was presented pre-recorded.
This was because research had consistently shown that appearing on television was
perceived as being credible and reliable, and people relied on television for news and

information. Status-conferral was thus assumed to be given to people appearing on
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television The rationale for the study was to investigate whether witnesses giving pre-
recorded evidence were given greater credibility than those appearing live, as jurors
were viewing witnesses who gave pre-recorded evidence on a video monitor and
there was a possibility these witnesses would be accorded statuss-conferral.

The four conditions in the study that were manipulated were: i) both expert
witnesses testified live, ii) both expert wiinesses’ evidence were presented on
videotape in black and white, iii} the expert witness for the plaintiff testified live while
the expert for the defence gave videotaped evidence in black and white, and ::v.) the
expert witness for the plaintiff gave videotaped evidence in black and white w’l;lile the
expert witness for the defence testified live. Participants were 106 jurors wiw
watched a civil trial involving a motor vehicle accident where the defendant was at
fault. The contentious issue was the back injury allegedly sustained in the accident by
the plaintiff.

After the trial, jurors completed a questionnaire which included measures of
retention of trial-related information and credibility ratings of each of the trial
participants. Results showed that more information was retained by jurors when the
plaintiff’s witness gave evidence live than when giving pre-recorded evidence. Other
results supgested jurors retained more information of the defendant’s witness when
both witnesses presented evidence live or they both presented pre-recorded evidence.
For credibility ratings of trial participants, the expert witness for the plaintiff was rated
higher in credibility when evidence was given live than when evidence was pre-
recorded. There were no significant differences between the two attorneys across

modes of presentation nor were there any differences for verdicts. Costs awarded to
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the plaintiff were not significantly aftected by the use of pre-recorded evidence.

Swim, Borgida and McCoy (1993) conducted research involving live versus
videotaped evidence from a child witness in a criminal trial. In this particular study,
conducted in a taboratory setting, 143 students acted as mock jurors. Al participants
watched a videotape of a mock trial involving a child sexual assault case. The mock
trial - three hours in duration and the videotape had two conditions - either jurors
watched a videotape of the trial depicting the child giving testimony live in court or
they watched a videotape of the trial depicting the child giving pre-recorded evidence.
Thus, in either case, the transcript was the same for the two conditions, therefore the
testimosny of the child was identical.

After viewing the videotape of the trial, mock jurors completed a
questionnaire pre-deliberation and post-deliberation which asked for verdict,
perceptions of the trial participants and memory for the testimony of the child, the
defendant and the judge’s instructions. No difference was found for verdict between
mode of presenting the child’s evidence although there was a gender difference for
verdict where females were more likely to convict thars males, There were no
differences for perceptions between mode of presentation nor were there any
differences for the memory of the child’s and defendant’s testimony, and the judge’s
instructions.

In summary, pre-recording of evidence in trials did not appear to impact on:
verdicts (Swim et al,, 1993; Ross et al,, 1994); credibility ratings (Swim et al., 1993;

Ross et al., 1994); or on retention of trial-related information (Swim et al., 1993).
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Pre-Recorded Evidence - The Present Study

The present study investigated the impact on juries of pre-recording a child’s
evidence in comparison to a child’s evidence given by closed circuit television. In
both conditions, the manner in which the child presented evidence contrasted to other
witnesses’ evidence because in both conditions the evidence was presented on a
television monitor. The differences between the two conditions was the knowledge of
the participants that in the pre-recorded evidence, the evidence had been taken earlier
in time, and the lack of social interaction between the child and lawyers. For closed
circuit television, the child gave a contemporaneous account of evidence and there
was active examination by the lawyers in the trial.

In the present study, the trial was presented in two ways: either as a videotape
of the trial or a trial transcript. Utilising a trial transcript was likely to mean that any
differences found were because of participants knowledge that the evidence had been
obtained earlier and the effect this would have on the weight given that evidence.

Therefore, the questions posed in the research were:

e Was there a difference in jurors’ ratings of the credibility of the child and other
witnesses between the child’s pre-recorded evidence and evidence given via
closed circuit television? Was there any interaction for credibility ratings between
the medium of the trial (watching a videotape of the trial and reading the trial
transcript) «nd the presentation of the child’s evidence (closed circuit television
and pre-recorded evidence)?

e Was there a difference in jurors’ recall of trial-related information for the child and
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other witnesses between the child’s pre-recorded evidence and evidence given via

closed circuit television? Was there any interaction for recali of trial-related
information between the medium of the trial (watching a videotape of the trial and
reading the trial transcript) and the presentation of the child’s evidence (closed
circuit televsion and pre-recorded evidence)?

e Was there a difference in the verdict given between the child’s pre-recorded
evidence and evidence piven via closed circuit television? Was there any
interaction for verdict between the medium of the trial (watching a videotape of
the trial and reading the trial transcript) and the presentation of the child’s
evidence (closed circuit television and pre-recorded evidence)?

*  Did the mode of presentation of the child’s evidence or medium of the trial

impact differentially on males and females for verdict?

Method
Design
The basic design of the study combined two ways of presenting a child’s
evidence - closed circuit television and pre-recorded cvidence, with two ways of
media of the trial - watching a vi.deotapc of the trial and reading the trial transcript.
The dependant variables were: jurors’ ratings of credibility for each witness on
a S-point Likert scale, recall scores on cvidence given and verdict. For verdict,

additional analyses were conducted to ascertamn any gender differences.
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Participants

Undergraduate students volunteered to participate in the study as mock jurors
(N = 123; 91 females and 32 males). Ages ranged from 17 to 55 with a mean of 27.7
years and students came from a cross-section of university faculties. All volunteers
were treated in accordance with the “Ethical Principles of Psychologists and Code of

Conduct” (American Psychological Association, 1992).

Materials

A simulated trial transcript (Appendix A} was obtained for the present study
(Jonas, 1994). With permission of the author, the transcript was modified for the
present research. The transcript was used in both the “watching videotape of trial”
and the “‘reading transcript of trial” conditions as well as being used for both closed
circuit television and pre-recorded videotaped evidence conditions and was an hour in
duration. The only difference in the transcript was the judge’s instructions and
summing up where these each reflected the manner in which the child witness gave
evidence (Appendix B).

A courtroom in the District Court of Western Australia was used for filming
the videotape trial condition. Permission to use the courtroom was secured through
Court Services of the Ministry of Justice. VHS 180 minute colour tapes were used in
the taping of the triai. Actors, all over the age o 18, played the roles of judge,
judge’s associate, prosecution and defence lawyers, child witness, expert witness
(female doctor), child’s mother and the accused.

An explanatory statement of research (Appendix C) was read to all
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participants preceding the experiment after which they signed a consent form
(Appendix D). After viewing the videotape of the trial or reading the trial transcript,
participants were given 30 minutes to complete a questionnaire (Appendix E).
Questions from Jonas’ study (1994) were used with permission. Respondents were
asked their verdicts, credibility rating of each witness using a 5-point Likert scale, free
recall of trial-related information for each witness, age and sex. Once participants had

finished the questionnaire, they were debriefed (Appendix F),

Procedure

There were four conditions included in this study. Participants either: watched
a videotape of a trial where the child gave evidence via closed circuit television;
watched a videotape of a trial where the child’s evidence was pre-recorded; read a
trial transcript which indicated that the child pave evidence via closed circuit
television; read a trial transcript which indicated that the child’s evidence was pre-
recorded.

Testing sessions were conducted several times daily over a four-week period
to maximise subject participation, Participants were randomly assigned to testing
sessions by placing all conditions in a container and randomly selecting a condition for
a given sessiol.

Participants were assembled in rooms to either watch the videotape of the trial
or read the transcript of the trial. They were read an explanatory statement of
research which advised them of what the research entailed, They were told the trial

involved a child sexual abuse offence and advised they were free to withdraw at any
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stage if’ they were feeling uncomfortable with the content material. A questionnaire

followed both conditions of viewing the videotaped trial and reading the trial

transcript. Participants were advised there would be a debrieling on completion of the

experiment. Afier listening to the statement of research, they were asked to sign a

consent form which ensured the researcher had used real participants for the study
and that ethically, the participants had the research explained to them.

Participants were asked if there were any questions before the experiment began,
Any questions were addressed. Participants were told that questions that were not
able to be answered at that time would be answered after the experiment in the
debriefing. An example of a question not able to be answered before the experiment
began was, “is this a real trial”? This question was asked a number of times.

The format of the trial in the experiment followed standard Western Australian
criminal trial proceedings of a similar case in an attempt to maintain accuracy of a real
trial, The format was. the charge was read out by the judge’s associate and the
defendant asked to plead. An opening statement was read by the prosecution and the
child witness was called to give evidence. The judge instructed jurors the procedure
used to hear the child’s evidence was a routine standard procedure and they were not
to make any inference as to the guilt or otherwise of the defendant. The presentation
of the evidence then commenced.

Where jurors waiched the videotape of the trial in the closed circuit television
condition, they saw and heard the child’s examination-in-chief, cross examination and
re-cxamination via closed circuit television with prosecution and defence lawyers

present in the courtroom and asking the child questions. Both the child and the
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lawyers were in view in the videotape.

In the videotape of the trial where evidence was pre-recorded, jurors watched a
pre-recorded tape that was played in place of the child’s live testimony. No questions
were asked by the lawyers in court as all questions had been asked in the pre-trial
hearing and jurors only heard counsels’ voices on the pre-recorded tape. Therefore,
the participants did not see the lawyers who were questioning the child for tiié pre-
recorded evidence. Although the prosecution and defence lawyers were present in the
courtroom, the child was not in court. All other witnesses appeared in court to give
their testimony.

When the prosecution casz had finished, defence counsel called for the accused
to give evidence. Examination-in-chief was Jead, followed by cross-examination by
the prosecution, then re-examination by the defence. Afier all evidence was heard for
the defence, defence and prosecution made their closing statements, The judge then
summed up the case. The timeline of when the child’s evidence was pre-recorded and
when it was heard in courl for both pre-recorded evidence and closed circuit
television is depicted in Figure 1.

For participants reading the trial transcript where the child gave evidence via
closed circuit television, they were told in the transcript that the child’s evidence was
presented in this manner. For those reading the trial transcript where the child’s
evidence was pre-recorded, they were advised in the transcript the evidence of the

child had been pre-recorded and was played in place of a contemporaneous account.
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Sam: It was Dr. Teal. She’s just arcund the corner, and she knows Sara;ll.
P: How was Sarah about going to the doctor?
D Objection. Requires speculation,
J: Sustained.
P: The court heard (rom Sarah carlicr that shic was angry at having to go to the doclor’s,
Sam: 1 gucss she was a litlle cmbarrassed,
P: What about?
Sam: Well. shic’s never had to talk about these things, or have a physical examination before.
P: Thank you Mrs. Forbs.
Defence commences cross-cxaninafion.
D: Before vou got divorced from your husband, what did you do?
Sam: I was studying part-time, and looking afier Sarah,
D: And, afier you got divorced, did you continuc studying?
Sani: No. I needed to work, so I stopped.
D: Was that disappeinting (or you - having to give up study?
Sam: 1 supposc so, bl I knew hat’s whirt I'd have Lo de.
D: So studving is something that's pretly important (o you?
Sam: Yes.
); So, you'd be preity keen for Sarah to do well.....get into uni....get a pood job?
Sam; Sure, §'d like for her to do well, any mother weuld.
D: Would you say you put a lot of pressure pn Sarali to do well ai school?
Sam: A bit, not too much
D: Not too much? Do you think Sarali would agree with that?
Sam: [ don't know
D: well, do you think that Sarah ries really hard to please you, with her study?
Sam: Ycs, I think she probably docs.

D: So, you agree that it’s very important (o Saral wliat you think of her - | mean it’s really imporiant
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for Sataly for you to be pleased with her?
Sam: I puess so.
D: So important that shic would lic (o you il she wasn’t doing well?
Sam: No. Saral doesn’t lic,
D: You say Saral doesn’t Iic?
Sam; No
D To your knowledge, has she ever lied to you?
Sam: Only about not smoking - that’s all.
D: So, did you know that Sarah was probably going to fail her English exam?
Sam: No.
D: And, did you know that Sarah hiad already failed her English cssay?
Sam: No.
D: So, I guess that you can’t really say that Sarah never lied to you - can you?
Sam: (shaking hcad) :
D: Can you speak up pleasc?
Sam; No.
D: Mrs. Forbs - is it usual for Sarah 10 come hone after dark, afler 6.00 pm without letting you
know?
Sam; No.
D:; So, why is it that on {he night of the 16th of July, when you alieged to have arrived home after
6.00pm, and found Sarals itot 1o be home, you were angry rather than worricd?
Sam: Well. I was worried more than anpry.
D: But you said just a motment age (hai you were angry when you got homie and realised thai Saral
had nol fed 1he neightrour’s cal. Is that not so?
Sane: Yes. 1.,
D: And further - you claim that ¢ven when you picked Sarah vp from the bus stop, at what must hiave

been at least 6,30 pin, yon were still not worried, you were angry. In fact, you “gave her atalking to
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about responsibility”. Did you not?
Sam: L..
D: Did you not?
Sam; Yes, but.,
D: And how old was Saral, at this time?
Sany: She was 14,
D: She was only 14, and yel your first reaction was one of anger rather than concern?
(o respanse)
D: Had this sort of thing hiappened before?
Sam: Her not being home?
D Yes. had Saraly not come home until after 6.00 pny before?
Sam: Yes, sometimes she wend to a friend’s house alter school.
D: So. in fact, Sarah often did not Irave (o account for where she had been afier school?
San: I vou méan, did T have to know everywhere she had been all the time - no. 1 trust her,
D: So, her ringing you up from the bus stop afler 6.00 pan at night was realky nothing new {o you?
Sam: It didn't happen alf the time
D: But it happened sometitnes?
Sam: Yes.
D: So on thie night ihat Sarah alleges that Mr. Boli locked her in his room and sexuatly assaulted ler,
she could have in fact been anywiiere else, and you would nol know - it would not be unnsual?
Same: 1t would! Sarah docsn't lie - she wouldn’t make something tike this up, she just wouldn’t.
D: But wc've already established that Sarah doces lic 1o you - so she could have been Iving on (his
occasion 1oa, couldn’ she?
Simi: No. she woulda’t, shie just wonldn'(..
B: You don’t really know what Sarali is capable of lying about do you Mrs. Forbs?

Sam: She just wouldin't. .
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D: No further guestions your honour
Prosecution commences re-examination.
P: Mrs. Forbs, just a couple more questions.  You’ve said that you have high expeclations of Sarah,
in termis of study, do you think these expeclations arc unreasouably high?
Sam: No, not at all.
P: Do you think that Sarah would think they're too high?
Sam: No, she koows I like her to do weli, but that’s not the only thing (lial matters 1o mc, she knows
that.
P: So, do you think that the fear of your finding oul that she failed wounld be canough to motivate lier
1o make something like this up?
D: Objectior!
J: Sustained.
;1 have no Murtlier quesiions.
J: Thank you Mrs Forbs, you may stand down,
Witness withdrawn - excused,
D: Your lHonour, I propose opening the case and calling Mr. Douglis Dok
J: Is e going to be giving evidence on oath?
D: Yes, he will be giving evidence on oath.
Douglas William Dol ssvorn and examined.
D; Please stite your full neme, address and occupation 10 the court.
Doli: My namc is Dmfg]as William Doh, and 1 live at 34 Aitril Crescent Blackwood, T am a teacher.
2. Arc vou curtently employed wilh the Minisiry of Educalion?
Dioh. Yes, but T am net currently leaching in a classioon.
D; Where were you last emnployed as a classroom teachi
Dali; At Joliacont Migh School.
I3 Address?

Doh; 19 Setbourne Stieel Joinnnonl,
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D: How tong had you been cmployed at that school?
Doh: Since 1991.
D: Have you cver had any complaints made agaiust you?
Doli; Not until now.
D: De you know a person by the name of Sarah Forbs?
Dol Yes.
D: And whal is your relationship to Sacal Forbs?
Doli: She was one of my studenls.
D: What was the first year that you had her as one of your students?
Doh: I think it was 1993, I was her form master.
D: Did you have # lot to do with her as a stxdent, more than any otler stadent 7
Dol No, nol really.
D Was Sarah a good student - did she get good grades?
Doh: Yes, she is bripht, |
D: Have her grades been consistent over the three vears (hat you’ve been teaching her?
Doh: She's finding things a lot harder now,
D: “Now™?
Dol In the higher grades.
D: Have vou cver met Sarah’s mother?
Dolt: Yes.
D: On how many occasions?
Doh: About five or six.
D: Under swhat circumstauces?
Dal: Weil, every year we have parent-teacher interviews, ve spoken with her then - and a couple of
{isnes shie’s come inlo speak to me about Saralt's progress,
D: How wonkd yon describe Mrs. Forbs® attiiude to Sasah’s performance - academically?

oly: Shic’s very anxious for Saralt to do weli,
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D: More so than other parents?

Doh: Yes, I'd say so.

D: How would you say Saralt reacied to this?

Doh: Well, she tries very hard, She worries about bad grades,

D: What makes you think this?

Dol She’s cried a couple of times when she hasn’t done well, and she worries about what her
mother will think.

D: Is she justified in being werried?

Doh: Well. | don’t know, but the couple of times Mrs. Forbs has been in to see me, other than paretit-
(cacher interviews, have related to Sarah geting bad marks on cssays. So I guess Sarah is justified in
being worried.

D: Is this kind of motherly concern commnon?

Dolt: It's not common, but it's not unheard of.

D: Do you tutor students privately if they need help?

Dok Sure.

D: Have you cver tutored Sarah Forbs?

Doh: Yes. at one stage her mother wanted her to receive sotae help, but that was only for a few
weeks.,

D When was this?

Doli; At the end of 1993, And again mid 1994,

D: “Mid"? When?

Doh: Around June.

D: When vou tutor students, is this during or after school hours?

Doli: Usually during, but il there’s a few, { do it afler school.

D: Aud, where do you tutor the students?

Dol Usually in thic library, or in iy office.
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D: At what time did you tutor Sarah in 19937
Doh: It's hard 1o remeitber, but I think that was after school - at exanm time there are usually 2 lot of
studenis who want help.
D: And in June of 19947
Deh: Again after school.
I And where would you have (utored Sarah?
Doli: After school it’s usually in mv office.
D: So vou tutered Saralt in your ofTice after school houwrs at the end of 1993 and in June of 19947
Dok Yes, I think that’s accurale.
D: Weie there ever any allegalions or complaints about that?
P. Objection
J; Sustained.
D: Mr. Dol part of your duty as Fonu Master is to accompany students and other teachers on schiool
camps, is {lal correct?
Doh: Yes.
D: Did you ever accompany Saral Forbs on a school camp!?
Doh: Yes.
D: Was this an overnight camp?
Doh: Yes.
D: Where was it to?
Dolv: | think that was in 1994, so it would have been to Eppally, on the horse riding camp.
I: How many teachers accompany students on these camps?
Dol It depends on how maay students go, bul it’s usually just the Form Masters and maybe a couple
ol P.E. teachicrs. |
D: How are the activities arranged, in terms of supervising the riding, say?
[Yoli: On the riding coup there's the lady who owns the nnch, and she always takes the kids riding,

witl the P.E. teachers, and any others that particularly want (o ride,
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D: Do you ride horses Mr, Dol?
Doli: No, I"ve never cnjoyed horse tiding,
D: So, when you go on these camps you don’t go riding?
Dol: No.
D: What do you do while everyone else is riding?
Doh: Well, if there’s another tcacher who isn’t riding, I talk with them, or if I’'m the only one, I just
rcad a book or something, that’s if there's nothing that needs 1o be organiscd for the cvening.
D:; Would there ever be occasion for you to be in the students’ rooms during the day, while they are
riding?
Dgh: No.
D: What about if a student comes back from riding?
Dolu: It would depend on why - iff they've hurt themsclves then they would bc accompanicd by
another teacher back to the bunk house, or to the first aid room, or if it’s a disciplinary thing,
likewise, they'd be accompanied by another teacher back from the paddock, bul i it's something
minor, like they're just getting something, then they would get it and go back,
D: Do you recalt any instance in which you were in {he buntk-house with a student on the 1994
camp?
Dech: Alone? No,
D: You're certnin?
Doh: Yes, T think so.
D: Okay then. on he evening of the 16th of July, 1994, can you recall what you were doing between
330 and 6.30 pm?
Doh: Yos - [ was in iy office marking cssays.
I>: You were in your office the whole time?
Doli: Excepl maybe lo go o the kitchen and make a coffee.

D: Do vou reeall sceing anyone duriug that time?
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Doli: Only Sarah,
D: You saw Sarah?
Doh: Yes. She walked dt_iwn lhc:con’idnr and out the {fronl door of the office buiiding.
D: At approximately what time was this?
Dol Around 5,30 - 6'ish.
D: Was ihis unusual - for students to be walking around at fliat hour, and in the office building?
Dol Around the building - no, that’s where the phone is kept after 4.00. But, near 6.00, | suppose
s0, but I knew there was a huckey gaine on, so again 1 wasn't 1oo surpriscd.
D: How did you know there was o hockey gune on'?
Doh: I just knew, it's a small schoel, you know what’s happening. And [ heard the wini-bus come
back anyway.
D: Did you sce anyone clse apart from Sarali?
Doli; No.
D»: Did Sarah say anything to you as she walked past?
Dol Actually [ said something o her - I commented that [ didu’t have her essay.
D: What did Sarah do when you said that?
Doly: She pansed in the doorway, and said somclhing like “sorry Mr.D, I'll hand it (o you tomorrow”,
D: What happened then!?
Doli: 1 heard ihe front doer ¢lose, and T gol back 1o work.
D Did you see anyone clse that night?
Dol Apari from Sarah? Ne.
D 13id vou see Saral again that nighit?
1Jah: Yes, she came back in abowr 15 minules later, and asked if she could use my phone. The
students usually use the phone in the main office, but I naticed that the lights had been turned off, so
I thouglet #t world be okay for her to use mine. She tried to ring home, bul no-one answered,
2. What happened then?

Dol I mentioned her essay again, and how lier standard had slipped, but slic just apologised and
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willked out,

D: Was that the last yon saw of Sarah on the night of the 161l of July, 1994,

Doh: Yes.

D; Did you say anything more to Sarah on that night?

Doh: No.

D: Have you hicard the charge against you?

Doh: Yes,

D: The charge is that on the 16th of July in 1994, you sexually assanlted Sarah Forbs, by inscriing
your fingers indo her vagina. Did you do that?

Dol1; No, I did not.

D»: Did you ever do (hat te Sarah?

Dol Never.

D: It has been alleged that you said to Saruli about this maiter that if she said anything no-one would
believe lier, and you would have to really hurt her, Did you say that?

Dol No, I did not.

[3; Did you thrcaten Sarah at all, thatif she said anything, that you would hurt her?
Dol No.

D: Your Honour, [ have no further questions.

Prosecution conmnences cross-exansination,

P: Mr. Dol at what sclhiool were you eniployed prior to 19917

Doli: Geinbrow Girls® School.

P Why did vou leave?

Doh: Because I needed a change of jobs.

P: How loig were you employed s Gembrow Girls' Schiool?

Dol For [2 months.

P: And already you necded a change?

Doiv; Yes.
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P: 15 it noi troc Mr, Dol that you left Gembrow Girls' Scliool, because there were sizggestions that
you had acted indccently with a student?
D: Objection your Honour!
J: Bustained.
P: Are you aware of your reputation at Jolimont High?
Doh: What arc you referring to?
P: I'm referring to your reputation as a, and 1 quote “steaze”. Are you aware of (his reputation?
Dol I've ficard it belore, but you know wihat youbg kids are like, they always give their teachiers
nick-names, there’s no substance to that,
P: Why do you tliink the studeants call you that?
[>: Objection...requires the witness to speculale.
J: Sustainced.
P: You testificd carlier that you go away with students on schiool camips?
Doh: Yes.
P: You also mentioned that you went on aiv over-night hotse riding camip with Sarah Forbs in 19947
Doh: Yes.
P: Further, you testified that on that caunp you did not go into the hunk-house with any student
alone?
Doli; That’s right.
P: Nat even ino {he boys’ bunk-housc?
Doh: Not that [ can recall,
P Do vou remember secing Sarah Forbs go into her bunk-house on one afternoon, whilst on that
camp?
Doli: No.
P: Do you have any recollection of lier needing to replace a shoelace, and you assisting?
Doh: No.

P: I put it 1o ron that you s Sarale go into the bunk-housc, and you followed her in.



Pre-Recording Evidence
82
Doli: No, that didn’1t happen,
P [ further put it to you that whilst helping hier Jace up her shoe, you rubbed your hand up the inside
of her thigh?
Deh: That’s jist not true at all!
D: Objection yéur Honour, do you think tltat the prosccution could stick to the charges being dealt
with witliout making unsubstantiated allegations?
J: Sustained ... counsclior, you kinow the rules,
P: Mr. Dol, did you often work bitck late at school in 19947
Doh: Yes.
P: Yes. in fact you oflen saw Sarah Iate after class, isn't {hat so?
Doli: Sometimes, for tutoring.
P: Actually, if wasn't vnusuoal for Saral to be back laie in your office, was it?
Doh: Ii didn’t hagpen that oftcn, only sometimes.
P, About hiow often would you say?
Dol 1 don’t know,, aboul once a week.
P: On average, hosw inany nights a week would you work as bute as 6,30, in 19947
Doly: When i sceing a student, or when ' doing my work?
I: Both.
Dol: Maybe 3 or 4.
P: And would this 3 or 4 usually include a Friday night?
Doli: I varies,
P: But just say...on average, liow wany Fridays per month would yon spend working ke at school?
Doli: Maybe thiee,
P:1t°d be a pretty quicl ight - on 2 Friday, 1 imagine.
Doi: 1 suppose so.

P: More so than any other night of ihie week?
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Doli; I gucss s,

P: In fact, was there anyone else who would slay back on a regular basis on a Friday night?

Doli: Probably,

P: Can you think of anyonc?

Doli: Not offhand.

P: But if there was someene who stayed bhck late on a Friday on a regular basis. you'd probably
know about it?

Dol Not ncccssarily:

P: You gave cvidence caclicr ihat it is a small sclicol and not much goes on without people knowing,
Is that so? |

Dol Yes.

P: And how: many teachiers are there on stafl at Jolimont High?

Doh: Maybe 18 or 20,

P: And do you all share the same stafl room arca?

Dol Yes, but everyone has their own office.

P But it is pretty likely that you would know if some one else was working back fale?

Daohi: Yes.

P; Especially on a regular basis?

Doli: 1 suppose so.

P: So on the night of the 16th of July, 1994, you knew that there was no-one else around, didn’t you?
Dol 1don’t really remember, I don't remember anyone being there.

P: So you remember (Lat thiere was no-one clse there. Do you also remember swhetlier it was common
for students to use the office phoue ke on a Friday night?

Dol Sindents used the phone whencever,

P: Do you remmember ever having scen Sarah use the phone before!

Dol I don’t remember specifically, but I'm sure slic did

P: Have you cver Iet a student use (he phone in your office belore?
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Dol I don’t recall. It’s not something that happens oflcn,
P: I'm not asking if it happens often, I'm asking if it happens at all?
Doh: I don't remenber...probably.
P: So you can’t recall ever having let a student use your phone in your office before?
Doli: Not specifically, but I'm sure il happened.
P: But you can’{ remeinber any {ime?
Dol No.
P: I put it to you M. Doly, that you were working back late on the evening of the 16th of July 19594,
and vou were aware that (here was no-ane clse around. I further suggest to you that “"_!(‘_.!I Sarah
Forbs came and acked to use your phone, you closed (he door behind her,
Dol No, that’s not truc,
P: i put it to you that after you closed the door behind her, you asked her a few questions, and then
you began to fondle licr breasts?
Dol No. | did not.
P: | put it 1o you 1hal you then brutally restrained Sarah, while you rubbed her vagina with your
hand, and that you then threw her onto the floer where you then digitally penetrated her vaging?
Dol That's nof truc...! did not do any of that.
P: I further put it to you that you (hen bay on top of Sarah, and nibbed your crect penis up and down
on her body. specifically in her vaginal region?
Doh: No (shaking head),
P: No furtlier questions your Honour,
Defence commences re-exantinatim.
B I"d like 1o just veey bricfly clarify - you testificd that you often saw Sarah [or (utoring afier school,
is that right?
Dol Yes.
D: In fact, iy learned [riend used the words ¥ not wiesual for Sarah to be in your office afier

school”, which you sitore or [ess agreed to?
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Dol Yes.
D: You also testified that you saw many students for (utoring, afler school, not just Sarals, is (thal so?
Dol Yes,
D: Would you say that it would be “not unuspal” for many of thesc students (o be in your office after
school?
Doli; Yes, certainly that would be so.
D: S, it wasn't exclusively Sarah Forbs who you saw for (utering afler school on a regular basis?
Doh: No.
D: And you testificd carlier that nene of these other stadents have ever lodged any complaints
against you?
Dol No.
D: And it wouldn't be unreasonabie for a teacher {o let a student use an offtce phone, if the general
office was locked or in dartkness?
Dol: No.
D: In fact, it would probably be constdered unrcasonable if the tedcher didn't tet the student usc the
phone?
Dol; Probably.
D: And yon still maintain that the allegalions made against you by Sarah Forbs arc untrue?
Dol Yes, absolulcly.
D: I bave no further questions, the witness can be excused.
I Mr Dh, stand down thank vou,
Witness withdranwn and excused.
Defence Counsel closing address:
Meinbers of the jury, you've heard 1he evidence. It is nol elear from the evidence of Dr. Tcal whether
any vaginal penelration nas ocsarred, and there are ne physical signs of assaalt. You have heard that
there was clear motivation for Sural to fabricate the story, in that she was very fearful of hier mother

finding out tha she was likely to [ail English, and there was no evidence ofher than Saral’s own
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statement, You have heard Mr, Dol deny that he had any sexual contact with Sarah, and his
cvidence was not shaken at all by cross-examination, So, in fact, what thie case boils down to is a case
of Saraly's word versus that of Mr Dol In all ihe circumstances, [ subinit that there is insufficient
reason for you to find Mr. Dol guilty of this offence.
Prosecution closing address:
Menibers of the jury, the accused stands charged of the crime of the sexual assault of a young person,
in this case, Sarah Forbs, You need only be satisficd that this assauil occurred, that sexual contact
was involved in the assault, (hat the accused is responsible, and that Sarah was under the age of
sixteen. So. there are three elemenis: that the accused assaulted Sarah, that the assault was of @
sexval nature. and at the time of the assaull Sarah was under the age of sixteen, You have heard the
uncontradicted evidence of Dr, Teal, that the hyincn was broken, suggesting vaginal penetration.
There is also no question that Sarah was under sixteen years of age at the titue of the incident, The
only question therefore is whether the accused sexually assaulted Sarah, The defence have been able
to point 1o no convincing motive {or Saral fabricating such a story. Nor has any wotive for lier
mailier fabricating such a story been sugpesied. Thercfore it is clearly open (o vou to (ind the
accused guilty of the charge against him,
Judge’s Su:nming Up
J. Very shortly, ladics and gentlemen, you will be retiring to consider yotey verdict in {hie trial at
which Douglas Doh is presented on a count of sexual penctration. Specifically, it is alleged that at
Jolimont in the Stale of Western Australia on 16th July 1994, the accused man sexually penetrated a -
person named Saral Forbs, by inseriing his finger in her vagina. 1L is your function (o find that the
facts prove beyond reasonable doubt that the accused is puilty of this offence, The tatk which you
will be required to perlornm is, as you will undoubiedly appreciate, one of thie most important which
vou are likely to be required to undenake as members of this community. My function as the trial
Judge is, first and foremost, to ensure that this is a fair trial and that it is cenducted in accordance
with the rules of evidence and procedure, Your {unction is to consider the evidence and 1o decide

what facts you can properly find. As members of the jury you are judges of the facis. Some of the
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evidence beforc you today has been presenied on closed circuil television. Yon are reminded that this
is a rontine praciice of the cournt and you are not to deaw any inferences about the guilt or innocence

of the accused based on the use of this cquipment. Ladics and gentlemen, thank you. Please retire to

cousider your verdict,
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Appendix B

Judge’s Instructions and Summing Up for
Pre-Recorded Videotaped Evidence

Judge's Instructions

J: Ladies and gentlemen of the jury, you will be viewing the evidence of the first switness on the TV
monilor set up in ffont of you. Can you all see it clearly? Although this evidence will appear to be a
live recording, the child is nof present in the couriroom 1oday. This evidence has been pre-recorded
at an carlier date in this courlroom in order to protect the child from any unnecessary stress, You are
(o {reat this evidence in the same way as any olher cvidence you will hear today. This is a rouline
practice of (he court and you arc rot to cI','raw any inferences aboul the guill or innocence of Lhe

accuscd based on the use of this cquipment.

Judge's Sununing Up

J: Very shortly, ladies and pgentlenien, yon will be reliring to consider your verdict in the trial at
which Diouglas Doh is presented on a count of sexual penctration, Specifically, it is alleged that al
Jolimont in the State of Weslern Austratia on 16th July 1994, the accused man sexually penciraied a
person named Saralr Forbs, by inserding Lis finger in her vaging. It is your function to find that the
facts prove beyond reasonable doubt that the dccused is guilty of this offence. The task which you
will be required o perform is, as you will undoubtedly appreciate, one of tlie most important which
you are likely o be required lo underlake as members of this camamunity. My function as (he trial
Judge is, first and {oremost, to ensure {lat this is a Giir (rial and (hat it is conducted in accordance
witly the rules of evidence and procedure. Your function is to consider the evidence and (o decide
wha facts you can properly find.  As members of the jury you are judges of the facts. Scmie of the
cvidence before you today has been pre-recorded al an calier date.  You arc reminded that this is a
routine pructice of the court and you are not to draw any infcrences about the guill or innocence of
the accused based on the use of this cquipment, Ladies and geatlemen, thank you, Please relire to

consider vour verdicl.
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Appendix C
Explanatory Statement of Research

This study is being conducted as part of an Honours degree at Edith Cowan
University. The purpose of the study is to investigate child witnesses’ evidence,
videotechnology and how this impacts on jurors. I am grateful for your assistarice.

As a participant in this study, you are required to either view a videotlape of a
trial or read a transcript of a trial involving sexual assault against a child under the age
of 18. 1t is expected that the trial will take about one hour to view or read. After
viewing the videotape of the trial or reading the trial transcript, you will be asked to
complete a questionnaire which will take about 30 minutes. Once the questionnaire
has been completed, there will be a debriefing,

Your participation is entirely voluntary. If you agree to participate, you are free
to withdraw that participation at any stage of the research. You will not be asked for
your name in the questionnaire nor will you be identified in anything written in or said
about the study. Any information you give will remain strictly confidential. Anyone
that has either been involved in sexual assault or feels uncomfortable with the content
material is free to withdraw their participation.

It is anticipated the information obtained from this research will contribute to the
body of knowledge regarding children’s evidence and how this impacts on juries. The
videotape and transcript of the trial have been edited where jury selection, any legal
argument and the swearing in of witnesses have been deleted for sake of brevity.

Should ' you wish io find out about the results of the study, please feel {ree to
write or contact ime requesting a summary through the Psychology Department, 400
5551,

Should you have any queries regarding this project, please feel free to contact
me, or my university supervisor, Professor Don Thomson, in the Psychology
Department. You are required to sign a consent form ensuring you have been made
aware of the research. Are there any questions?

Josie Hubble Professor Don Thomson
Honours Candidate - Supervisor

Department of Psychology Department of Psychology
Edith Cowan University Edith Cowan University

400 5551 400 5626
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Appendix D

Co nsent Form

Study: Child Witness Evidence and Videotechnology

Researcher: Josie Hubble, Honours Candidate,
Psychology Department,
Edith Cowan University

I have been informed that the research, which is being conducted by Josic Hubblc, is
investigating child wiinesses’ cvidence, videolechnology and how this impacts on jurors,

1 ami required to cither view a videolape ol a trial or read a transcript of a trial and then complele
a questionnaire which will take aboul an hour and a hall in total.

[ have been informed that the confidentiality of the information I provide witl be cusured and
that I will not be identified in anything written in or said about the study.

[ liave been informed that T am free to withdraw from the project aft any time.

A suimmary of the results of the study will be made aviilible 1o me upon request.

Any questions or queries 1 have of the rescarch may be directed to the rescarcher or the
researcher’s supervisor,

Any concerns regarding this research may be directed 1o thie rescurchier or the rescarcher's
supervisor.

The project is for the purpose of rescarch aud informaiion obtained from this research wili
contribute to the body of knowledge regarding children’s evidence and how this impacts on
juries.

I consent to participate in the study, the particulars of which have been explained to e,

Participant Dale

Rescarcher Daic
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Pre-Recording Evidence

Questionnaire - Child Witness Evidence and Videotechnelogy

Please state:

Your ape

Sex R Malc / Female

Please circle your answer:

Piease indicate whether you find the defendant

What is the basis of your decision? What cvidence was critical?
(Conlinue en the back of the page if necessary)

Guilty / Not Guilty

9
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Please circle your answers:

¢ How credible did you find the child wilness’s (Sarah Forbs) evidence?

5 L4 3 2 I
very credible not at all credible

5 g i
very credible not at afl credible

«  How credible did you find thc mother's (Samantha Forbs) evidence?

5 4 | 3 2 1
very credible ! not at all credible

5 b 3 2 l
very credibie not at all credible




Pre-Recording Evidence

93

¢ Recall all the informalion you can remember of (he child’s (Sarah Forbs) evidence
(Continue on the back of the page if necessary)
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»  Recall all the information you can remember of the expert witness's {(Doctor Mary Teal)

evidence
{Conlinue on the back of the page if necessary)
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o Recall all the information you can remember of thic mother’s (Samantha Forbs) evidence
(Continue on the back of the page if nccessary)
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« Recall all the inforimation you can rewmember of the defendant’s (Douglas Doly) evidence
{Continue on the back of the page if necessary)
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Appendix F

Debriefing

The researcher sincerely thanks subjects for taking part in the study and reiterates
suttiects’ participation and involvement is much appreciated

Subjects in the videotape condition are advised all actors have played the roles in
the videotaped trial and that all actors are over the age of 18 including the actor
who played the part of the child witness

The videotaped trial and the trial transcript are simulated sexual assault trials
(filming of the videotaped trial was conducted in the District Court of WA with
permission)

Results on request will be available from the researcher upon completion of the
research

Anyone feeling uncomfortable or distress with the content material is able to
contact the university student counselior

Subjects are asked to refrain from discussing the research as testing is in progress
for the next few weeks

The researchier wishes participants good luck with their studies

The researcher asks participants if there are any questions



